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§ 6. 3awuTta ceMenHbIX Npas

3awmTa cemeliHbix Npas, cBOHOA M MHTEPECOB NpeanonaraeT NPUMEHEHNE Y4acTHUKOM
NPaBOOTHOLWEHMS W (M) OpraHammn BNacTu NpeaycMOTPEHHbIX 3aKOHOM (OOPMbI 1 cnocoboB
3aWmnThl.

BbloensatoT nBe OCHOBHble (POPMbl 3aWWNTbI NPaB: FOPUCANKLMOHHYIO U HEIOPUCANKLNOHHYIO.
HetopucaomkumoHHas chopma 3awmTbl 03Ha4YaeT, YTO rpaxaaHe caMocTosiTenbHo, 6e3
obpaleHns K ynonHOMOYEHHbIM OpraHam BnacTu, COBEPWAtoT AENCTBMSA NO 3awmTe CBOUX
CEMEeWiHbIX NPaB M UHTEPECOB. DTN AENCTBMSA OXBATbIBAIOTCS TakMM CrMOCOHOM 3almThl, Kak
camo3salmTa cemeliHbix npas. Hanpumep, poantenn moryt tpeboBaTb Bo3Bparta pebeHka oT
noboro nuua, yoepxueatowero ero y cebsi He Ha OCHOBaHWUM 3aKoHa unu cynebHoro
peweHns. N Tonbko B cnyyae BO3HMKHOBEHMS Cropa OHW Bnpase 0b6paTuTbCs B Cy4 3a
3awmToii ceomx npae (cT. 68 CK Pd). Cnocobbl camo3awmTbl 4ONXHbI OblITb COpasMepHbI
HapyLWeHWIO N HE BbIXOAWTb 3a Npenenbl AEACTBUA, HEOOXOAMMbIX AN1S €ro NPeceyeHns.
OpucaonkumoHHasa doopma 3awmnTbl npegnonaraet AesaTelbHOCTb YNONHOMOYEHHbIX OpPraHoB
BNACTW MO 3awWmnTe HaPYLEHHbIX NN OCNaprBaeMbIX CEMENHbIX NPaB U MHTEPECOoB.

B pamkax top1canKLMOHHOM (0OPMbI BILLENSOT CyAeOHYI0 U aAMUHUCTPATMBHYIO (OOPMbI
3awwuTbl. MNpy 9TOM HEOO6XOAMMO OTMETUTDL, YTO NEPBAS MMEET NPUOPUTET HAL BTOPOW,
NOCKObKY cynebHas 3awmTta npas BO3MOXHa B N0O0OM cnyyae, a agMUHUCTPaTMBHAS -
TONbKO B Cryyasx, NnpsiMo ykasaHHbix B CemenHoM konekce PD (ct.c1. 1 n 8 CK PD, cT. 46
KoHcTuntyummn PO).

CynebHasa chopma 3awmThl OCYLECTBNSETCS CyAamMm OOLWen pUCoNKLUN B pamMmkax WCKOBOrO,
MPUKa3HOro n ocoboro NPOM3BOACTB, a TakXXe NPOU3BOACTBA MO AEeNaM, BO3HMKAIOWMUM U3
ny6nnYHbIX NPaBOOTHOWEHWUA. Hanprmep, aena o pactopxeHun bpaka, o pasaene cynpyramu
COBMECTHO HaXMTOro nMylecTea, 06 ocnapvmBaHuM MaTEPUMHCTBA paccMaTpuBaloTCs B
pamkKax NCKOBOro NpovM3BOLCTBA; B3blCKaHWe aNMMEHTOB Ha HECOBEPLLEHHONETHUX OeTew,
€C/n OTCYTCTBYET cnop 06 yCTaHOBNEHMM OTLOBCTBA, OCYWECTBASETCS NO npasmiam
NPUKA3HOro Mpou3BOACTBA; YCbIHOBNEHME (yoo4yepeHme) pebeHka, aena 06 ycTaHOBNEHNM
POLCTBEHHbIX OTHOLWEHWUA N doakTa NPU3HAHUS OTLOBCTBA - MO npasniam 0coboro
nponssoacTBa. B pamkax nocnegHero npon3soacTBa BO3MOXHO, B YaCTHOCTM, ocnapusaHue
PEeLeHNs opraHa oneku 1 noneyYnTenbcTea 06 N3MeHeHun pammunmm pebeHka, BbIHECEHHOE
6e3 yyeTa MHEHVS POONTENS, MPOXMBAtOWEro oTAeNnbHO oT pebeHka (M. 2 cT. 59 CK P®).
Kpome Toro, ecnu ucyepnaHbl BCe UMEIOWMNECS BHYTPUrocydapCTBEHHbIE CPeACTBA NPaBOBOWA
3awWwuThl, rpaxaaHe Moryt obpauwaTbCs B MEXIOCyAapCTBEHHbIE OPraHbl NoO 3awwmTe Npas u
cBobon venoseka, Hanpumep, B EBponeickuin Cya no npasam yenoseka (4. 3 CT. 46
KoHcTutyummn P®).

AOMUHUCTPATMBHAS (popma 3almnTbl OCYLWECTBASETCS rocyaapCTBEHHbIMU OpraHamu (B
4aCTHOCTW, OpraHamu 3arca, NpoKypaTypomn) 1 opraHamm oneku 1 norneynTenbcTea. Tak,
MPOKYpPOpP OCYLECTBNSET HAA30p 3a 3aKOHHOCTbIO 0TOOpaHMs pebeHka y poamTtenei
opraHamu ornekun n none4yntenbcTia (c1. 77 CK P®). CornacHo ct. 56 CK P® peTu
He3aBMCUMO OT BO3pacTa MOryT o6paTUTbCS B OpraHbl ONeku 1 NoneynTenbCcTBa 3a 3alnToin
CBOWX Npas.
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B Teopun npasa nog cnocobamm 3awmTtbl CyObEKTUBHBIX CEMENHbIX NPaB NOHMMAaKT
MatepuanbHO-NpasBoOBble MEPbI MPUHYOMUTENBHOrO Xapaktepa, NocpencTBOM KOTOPbITX
NPOM3BOANTCS BOCCTAHOBNIEHNE NN MPU3HAHWE HAPYLUEHHbIX N OCrapuBaeMbiX Npas n
BO3LENCTBME HA NpaBOoHapywuTens.

CemeiiHblin kogekc PP He coaepXunT nepedyeHb cnocoboB 3awwmTbl ceMeiHbix npae. bonee
TOro, B n. 2 ct. 8 CK P® ykazaHo, 4TO 3awmrta CeMeiHbIx NpaB OCylecTBAseTcs cnocobamu,
npenyCcMOTPEHHbIMK cooTBeTCTBYOWNMK ctatbsammn Kogekca. AHanms Hopm CK Pd
NO3BOJNISIET BbIAENUTL Ccreayowme cnocobbl 3awmnTbl CEMENHbIX NPaB:

1. MNpmn3HaHne npasa (B 4acTHOCTK, N. 4 cT. 30, N. 4 cT. 38, n. 3 cT. 48, cT. 49 CK PD).

2. BoccTaHoBNEeHME NONOXEHWS, CyweCcTBOBaBWEro A0 HapyweHus npasa (cT. cT. 30, 52, 72,
76 CK POD).

3. MNpeceyeHne gencTemin, Hapywarwmx Npaso Uam co34arwWwmx yrposy ero HapylweHus (8
yacTHocTtn, n. 3 cT.67,n. 1 cT. 68, CT. CT. 69, 73, 77 CK P®D).

4. NpusHaHmne ocnopuMor CAEeNKN HEAENCTBUTENBHOMN N NPUMEHEHE MOCNEACTBUIA
HUYTOXHOW caenkm (cT. 44, n. 1 ct. 101, cT1. 102 CK PO®).

5. MNpusHaHne HeJenCcTBUTENbHbLIM akTa rocyAapCTBEHHOIO OpraHa uam opraHa MecTHOro
camoynpasneHus (HanpuMmep, NPM3HaHNe HeOenCTBUTENIbHBIM akTa opraHa oneku u
noneunTtenoctea 06 oTobpaHum peberka - c1. 77 CK P®). Ecnn akt 6yneTt npmaHaH
HeOeACTBUTENbHbBIM, TO HAPYLIEHHOE NPAaBO NOANEXUT BOCCTAHOBMEHUIO NMOO 3alWNTE NHBIMA
cnocobamu, NpeaycMOTPEHHbIMU 32aKOHOM.

6. Camo3zawmra npasa.

7. MpucyxaeHne K ucnonHeHnto obsisaHHocTm (n. 2 ct. 80, cT1.cT. 85, 87, 89, 90 CK P®);

8. BoameuweHue ybbiTkoB (n. 2 cT. 115 CK P®).

9. BabickaHue HeycTownkm (n. 2 ct. 115 CK PD).

10. Bo3meleHne matepuanbHOro Bpeaa 1 komneHcaumsa mopanoHoro spega (n. 4 ct. 30 CK
P®).

11. lNpekpalieHne nnm n3ameHeHne npaBooTHowWweHUs (CcT. cT. 43, 101, 114,119, 120, 143, 152
CK Po).

[ aHHbIn NnepeyeHb cnocoboB 3alMnTbl CEMENHbIX NPaB He SIBNSIETCS UCYEPMblBaOWMM.

6.1. PasrpaHndeHune Mep 3aLLuTbl U Mep OTBETCTBEHHOCTU
6.2. CeMeuHoO-npaBoBasi OTBeTCTBEHHOCTb

6.1. PasrpaHuyeHue mep 3alluuUTbl U Mep OTBETCTBEHHOCTU

MepeyncneHHble cnocobbl 3alWNThl CEMEHbIX MPaB MMEKOT 0BOWNiA MPU3HaK: BCE OHK
Hanpas/EHbl HA 3aWNTy NpPaB U UHTEpPeCcoB notepneswero nuua. OgHako Mexay HUMK
CYWeCTBYIOT 1 pa3nuyns. B opunanyeckon nutepatype nx NpuHATO noapasfensTb Ha Mepbl
3awWmnThl U MEPbI OTBETCTBEHHOCTH.

M. B. AHTOKONbCKas nuueT:
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OTnnuns 3akno4aloTCs B CneayioleM: Mepbl OTBETCTBEHHOCTU MpecenyoT Uenm HakasaHus
BMHOBHOIrO NpaBOHapyWNTENS, Mepbl 3alWUTbl HaNpaBieHbl TONbKO Ha 3alnTy NHTEPEeCcoB
notepneswero. OTBETCTBEHHOCTb HACTYNaeT Nlb MPU HaNMYUM BMHbI, MEPbI 3aWUTbI
NPUMEHSIIOTCS HE3aBUCKMO OT BUHbLI. OTBETCTBEHHOCTb BCeraa npennonaraeT BO3/0XeHne
Ha BMHOBHOIO MpPaBOHaPYWUTENS OOMONHUTENbHBLIX HEONAronpUATHLIX. NOCNEACTBUA UK
NVWeHne ero cy6bekTMBHOro npaea, Mepbl 3alWmUTbl MOryT BbipaXaTbCsl U B MPUHY X AEHNM
HapyWUTENs K UCMONHEHWIO 00513aHHOCTY B TOM Xe 06 beMe, B KOTOPOM OHa He Obina
ncrnonHeHa n0o6poBoLHO.

6.2. CemetHO-NpaBoBas OTBETCTBEHHOCTb

CeMeiHo-nNpasoBasi 0TBETCTBEHHOCTb - MPUMEHEHNE K BUHOBHOMY MpaBoHAPYWUTENIO
NPUHYOUTENbHbBIX MEP, OKa3biBaOWMX OOMOIHATENIbHOE HeraTuMBHOE BO3OENCTBME Ha ero
NINYHYIO NN UMYLLLECTBEHHYIO CPEpPY B BUAE JUILIEHNS €ro onpenesieHHbIX CEMENHbIX npas
MW BO3NOXEHUS HA HEFO LOMONHUTENbHbIX 06513aHHOCTEN.

Cneunduka ceMenHo-NpaBoBOM OTBETCTBEHHOCTW 3aKN04aeTCs B TOM, YTO, BO-NEPBbIX, €€
CyObeKkTbl CBSI3aHbl YK€ BO3HUKLWMNM CEMEHBIM NPABOOTHOWEHNEM, &, BO-BTOPbIX, K HEW He
MOryT ObITb MPMBMEYEHBbI TPETbY NNLA, HE y4aCTBYIOWME B AAHHOM NMPABOOTHOLWEHMWMN.
OcHoBaHWS HACTYNNEHUS CEMENHO-NPaBOBOA OTBETCTBEHHOCTM 3aBUCAT OT TOr0, Kakas
cdpepa nocTtpagasLwero nuua, NMyHas nnv NMyLecTBeHHas, noaseprnacb BO34ENCTBUIO B
pesynbTaTe npasoHapyLWeHns.

B nepeom cnyyae cemenHo-npaBoBasi OTBETCTBEHHOCTb HACTynaeT npu Hanuyinm Tpex
YCNOBUIA:

- (paKkT HapyLWeHNs CEMEVHOrO Npasa Mnn HEUCNONMHEHNS CEMEHOM 0653aHHOCTH;

- NPOTMBONPABHOCTbL NOBeAEHMS (AeiicTBns, beanencTeus) Hapywntens. Mon Hei
NOHMMaEeTCs HapylWeHne HOPM 06 bEKTMBHOMO Npasa Mnn CybbeKTUBHBLIX NpaB  Apyroro
y4acTHMKa CEMErHOro npasooTHoOWeHns. [oBeneHve, Hapywarowee HOPMbl MOpanu, SBNSETCS
NPOTMBOMPAaBHbIM, EC/IN HA 3TO €CTb NPSMOE yKa3aHne B 3aKOHE;

- BMHA HapywuTens, Kotopas nNposiBNseTcs B ABYX OOPMax: YMbICE/ U HEOCTOPOXHOCTb.
CeMelHoe 3aKoHO4aTeIbCTBO HE COAEPXUT yKasaHms Ha (popMbl BUHbI, HO Ha NPakTuKe OHU
NrparT BaXXHYyt ponb, 0COBEHHO NpK onpeneneHMn obbema 0TBETCTBEHHOCTU. Hanpumep,
NweHne poanTenbCknx Npas Kak Mepa OTBETCTBEHHOCTM 32 YK/IOHEHME OT BbITONHEHNS
poonTenbckmx obsizaHHocTel (cT. 69 CK P®) HacTynaeT npu HEUCMONHEHUN POANTENEM
06s3aHHOCTEl N0 BOCNNTaHUIO 1 06pa3oBaHuUio feTeit, 3awmTe nx npae. Takoe noseneHue
NPOTMBOPEYNT CT. CT. 63 1 64 CK PD, yTo cCBMAETENLCTBYET O NMPOTMBOMPABHOCTY
noseneHus. Pogutenu MoryT 6biTb NNLWEHBI POANTENBCKMX NPAB TOMNbKO B CNy4Yae mx
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BMHOBHOMO NOBEOEHMS.

Bo BTopom cnydae ona HacTynneHns CeMenHo-npaBoBOM OTBETCTBEHHOCTU, MOMUMO
NepeYncneHHbIX TPex yCnoBuii, He0bxoanMbI:

- (pakT Hann4ng Bpeda onsg nocTpagasllero nnua;

- MPUYUHHO-CNEeACTBEHHAS CBA3b MEXAY AaHHbIM (DAKTOM 1 MOBEOEHNEM HAPYWMNTENS.

Tak, 0TBETCTBEHHOCTb 32 HECBOEBPEMEHHYIO ynnaTty anumeHTos (N. 2 ¢cT. 115 CK P®)
HacTynaeT Npu Heynnate alMMEHTOB B YCTAHOB/EHHbIN CPOK, 4TO npoTtueopeyunt cT. 81 CK
P®. MNpwn aToM gonxeH nMeTb MeCTO PakT Hann4Msa 3anonXeHHOCTU Mo ynnaTe, BUHa
anMMeHT00653aHHOro Nnua B ee 06pa3oBaHUM 1 NPUYNHHO-CNEACTBEHHAS CBA3b MeX Oy
dpakToOM Hann4msa 3a00NKEHHOCTU N PaKTOM HeynnaTtbl aNMMEeHTOB B YCTAHOBJIEHHbIN CPOK.

K cbopmam cemernHo-npaBoBoOM OTBETCTBEHHOCTN OTHOCATCS.

1. BoamelueHne yobITKOB, KOTOPbIE BKOYAIOT B ce65 TONbKO peanbHbiii yuepb. Ces3aHo aTo
C TEM PaKTOM, YTO B3bICKAHWE YyNyLWEHHON BbIrrOAbl NMPOTUBOPEYNT CYLECTBY CEMENHbIX
OTHOWeEHWA. Beab B nx OCHOBE HE NEXMUT Takas Uenb, Kak u3snedyeHune npubsinnu. B
CemeiiHoM kopekce P® oTcyTCTBYeT onpeneneHne MnoHATUS «peanbHblii yuwepb», noaTomy B
cuny c1. 4 CK P® nognexut npumeHeHuto n. 2 ct. 15 FK P®. Ntak, peanbHbiii ywepb -
pacxobl, KOTOPbIE MU0, Yb€ MPAaBO HaPYLWEHO, NPOVU3BENO UAN AONXHO OyneT Npon3BecTu
L1 BOCCTAHOBNEHNS HapyLEeHHOro npasa, yrpara unv noBpexaeHve ero nmyLecTsa.

Mpu onpeneneHny yobiTKOB MPUHUMAKOTCS BO BHUMaHWUE LiEHbI, CyLLeCTBOBABLIME B TOM
MecTe, rae 06a3aTenbCTBO AOMXKHO ObiN0 6biTb UCNONHEHO, B AEHL [0OPOBONBHOMO
yLOBNETBOPEHUS [ONXKHNKOM TpeboBaHUs kpeantTopa, a ecnu TpebosaHne AO6POBOSIbHO
yLOBNETBOPEHO He ObINNO, - B A€Hb NPEAbSABNEHNS KCKa.

2. Ynnarta HeycTonkun. HeycTorka (wrpad, neHn) - onpeneneHHas 3akoHOM UM JOrOBOPOM
LNEHeXHas CyMMa, KOTOPYIO OOMXKHUK 0093aH ynnatutb KPeamTopy B Cnyvyae HEUCMNONHEHNS
NN HeHaanexauwero NCnonHeHns 06s3aTenbCcTBa, B YACTHOCTM B CNyYae NPoCpoYKu
ncnonHeHus. Hanpumep, n. 2 c1. 115 CK P® npenycmatpusaeTt HeycTonky B pasmepe 0,1 %
OT CYMMbl HEBbILWAAYEHHbIX aNMMEHTOB 3a KaX bl AeHb MPOCPOYKMN.

3. eHexHas komneHcauns mopasnbHoro Bpena. OHa NpUMEHseTCs, eCnu rpaxaaHuHy
MNPUYUHEH MopanbHbI Bpeq (hM3nyYeckmne Nnn HpaBCTBEHHbIE CTpafaHus) OeNCTBUAMN,
HapyLwawwWwyMy ero NMYHbIE HEUMYLWECTBEHHbIE NpaBa NMMbo NnocsralwmmMm Ha apyrme
HemaTepuanbHble 6nara. lMpu onpeneneHMn paamepoB KOMMNeHcauUMM MopanbHOro Bpena cyn
NPYHMMaeT BO BHMMAHME XxapakTep 1 CTeneHb MPUYNHEHHbIX (PU3NYECKMX U HPABCTBEHHbIX
CTpagaHuii, CBS3aHHbIX C MHAVBUAYaNbHbIMA OCOBEHHOCTSIMU NOTEPMNEBLLErO, a TaKXe
CTENEHb BMHbI HAPYWMNTENSA N MHble 3aC/yXUBatoLWMe BHUMAHNS 06CTOSTENbCTBA.

4. BoamelleHne maTepuanbHoOro spega B Hatype. laHHas goopma OTBETCTBEHHOCTM
perynupyeTtcs rpax.gaHckum 3akoHogatenoctsoM. CornacHo n. 4 ¢t. 30 CK P® npaso Ha
KOMMEHcaLmMio MOpanbHOro Bpeda 1 BO3MeLeHe MaTepuanbHOro speaa umeet
n06pPOCOBECTHBIV Cynpyr Npv NnpuaHaHum 6paka HeaenCTBUTENbHbBIM.

0. Becnanos Bbicka3biNnBaeT cipaBennnBoe yTBepXaeHne, Y4To:

... B CemelHOM KOofEKCE HEOOXOAMMO 3aKPENNTb HOPMY, NPESyCMaTPUBAIOWYIO BO3MELLEHMNE
Bpena 340poBblo pebeHka poanTensiMn, yCbIHOBUTENSMU MPU Y OOBNETBOPEHUN UCKaA O
NUWEHNN POANTENBCKMX NPaB 1 06 OTMEHE YCbIHOBNEHUS.

B HacTosiwee Bpemst BOMPOC 0 BO3MelleHnn Bpeaa. He obcyxnaetcs. Cyn B cnyyae
yOOBNEeTBOPEHMS UCKa BNpase Nullb B3biICKaTb aIMMEHTbI. Takoe MoNIoXeHne, oymaeTcs,
aBnsieTcs HecnpaseanvebiM. HapylweHHble npaBa pebeHka OCTakTCsl He BOCCTAHOBEHHBIMU B
nonHom o6beme. Bo3MeleHMo B 3TUX CydYasx OOMNXKEH Noanexartb U MopanbHbli Bpen,

4/5



§ 6. 3awmTa ceMerHbIX Npas

MOCKO/NIbKY NPOTMBOMNPAaBHLIMA AEACTBUSAMU POOUTENEN, YChIHOBUTENEN (OCTaBNeHne aeten
6e3 nuwwn, 6e3 Tennon oaexabl B 3MHWIA Nepuno, NCMXMYeckoe Hacunme u T.n.)
NPUYMHAIOTCS 1 OU3NYECKME, 1 HPABCTBEHHbIE CTpaaaHns pebeHky.

5. npekpaleHme nnm namMeHeHme npaBooTHoweHus (cT. cT. 71, 143, 152 CK P®). Cioga
OTHOCSATCS NMUWEHNE POAUTENbCKUX NMpaB, OTMEHA YCbIHOB/IEHMS, PACTOPXEHne 4orosopa o
nepepaye peten Ha BOCNUTaHME B NPUEMHYIO CEMbIO. Mepbl OTBETCTBEHHOCTH
yCTaHaBNMBAKTCA HE TONbKO 3aKOHO4ATEeNEM B HOPMATUBHBIX MPaBOBbLIX akTaxX, HO U cCaMuUMin
Yy4aCTHUKaMUN CEMENHbIX OTHOWEHWI B UX cornaweHnsax. Kak npaBnmno, nNpuUMEHSOTCS Takue
cnocobbl 3awWnThl, KAK BO3MELLEHNE YObITKOB, B3bICKAHNE HEYCTOWKU, KOMMeHcauust
MOpanbHOro Bpeja.
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