§ 1. NMoHATUE cemerHOro npasa

§ 1. NoHsATME ceMenHOro nNpaBa

CeMeiiHOoe NpaBo MOXHO paccMaTpuBaTth C TPEX NO3ULUIA: Kak 9NEMEHT CUCTEMbI NpaBsa, kKak
HayKy 1 Kak y4ebHyio AncumnnHy.

Jlo HacTosWero BpeMeHN B Hayke He CNOXWIOCb e4MHOro B3rnsaa no BONpPocy 0 TOM,
ABNAETCA NN CeEMeNHOoe NPaBo NoAO0TPACbIO FpaXA4aHCKOro npaea nunu xe npepcraenset
coboil caMoCToATENbHYO OTpac/b Npasa.

MMepBoro B3rngga npuaepXunsanca N3BeCTHbIn pycckuin umsmunuct . ®. WepweHesny. B
HacTosllee Bpems 3Ty NO3ULUMio NocnenoBaTenbHO U apryMeHTUpoBaHHo otctamsaeT M. B.
AHTOKONbCKAS:

...CemenHoe 3akoHO4aTeNbCTBO... HE COAEPXUT KayYeCTBEHHbIX MaTepuanbHbIX KpUTEPUEB,
MO3BONSAOWMNX OTrPAHNYNTL CEMENHbIE OTHOWEHUSA OT OTHOLWEHWIA, Perynnpyembix pyrumm
oTpacnsiMu npaea. METOA, CEMEHOro npaea MoXeT OblTb 0XapakTepu3oBaH B LIENIOM Kak
LOMCMO3UTUBHBIA 1 CUTyauUMOHHbIA. OCOBEHHOCTBIO 3TOr0 METO4A SBNAETCH, OOHAKO,
COXpaHeHUe 3HA4YUMTENbHOro MMNepaTMBHOro Havyana. AHann3 OCHOBHbIX 3/1IEMEHTOB MeTo4a
CEMEeNHO-NPaBoBOro perynmpoBaHmns, Kak u aHanns perynmpyemMbix npaBoM OTHOLWEHWNA,
NPMBOAMUT HAC K MbIC/IN O TOM, HYTO HW MEPBbIA, HX NocneaHne He obnanaroT CrneundUKoNn,
[OCTATOYHON ANa NPU3HAHWUS CEMENHOro Npaea CaMoCTOATENbHOM oTpaciblo. CemenHoe
NpaBo MOXET, CNefoBaTeibHO, paccMaTpmBaTbCs Kak NOAOTPAC/b rpaXxaaHCKOro npasa,
6e3ycnosHo, obnagarwowas 3Ha4YMTENbHON BHY TPUOTPACNEBO CNELNUKON.

Btopas nosnuusi 6eina coopmMynnMpoBaHa elle B AOPEBOMOLMOHHbIA Nepuoa Takxe
N3BECTHbIM pycckuM umsunmctom L. N. Menepom:

A ecTb N1 MECTO yYpeXAEHMAM CEMENCTBEHHOrO COK3a B rpaxAaHCKOM npase, ecnu
XapakTepu3oBaTtb ero Haykoi 06 nMylwecTBeHHbIX NpaBax? CnpaBeannBo, YTO U B
OTHOLWEHUSAX CEMENCTBEHHbIX €CTb MMYLWECTBEHHAS CTOPOHA; HO NO CyLWeCTBY CBOEMY
yypeXOeHns CEMenCTBEHHOro CoK3a Yy X abl cdpepe rpaxgaHckoro npasa. Ecnm
XapakTepucTmyeckas 4epTta BCEX yYpeX AeHMI CEMENCTBEHHOIO COKO3a YyXaa ciepe
rpaxnaHckoro npasa, To No CTPOrom NocnenoBaTefibHOCTM OONXHO cKasaTb, YTO
yuYpexXOeHUsIM 3TUM U HEe MECTO B CUCTEME rpaXxgaHckoro npasa. K HeMy OTHOCUTCSA Nulb
MMYLECTBEHHAS CTOPOHA CEMENCTBEHHBIX OTHOWEHWIA; BPYrme Xe CTOPOHbI JOMXHbl ObITb
paccMmaTtpuBaeMbl TONbKO MO Mepe HapgobHOCTW, ANs ypasyMeHNst UMyLWeCTBEHHON CTOPOHDI.
B coBeTckoe Bpems, koraa 6binm NpoBefeHbl hyHAAMEHTANbHbIE UCCNEOOBAHUS NO
060CHOBaHUIO CaMOCTOSITENIbHOCTM OTPAC/N CEMEMHOrO NpaBsa, U Ha HACTOSWNA MOMEHT
6ONbIWMHCTBO YYEHbIX MPUAEPXMBAOTCA UMEHHO AaHHOro B3rnsna. Cesas3aHo 370 ¢
BbISIBIEHMEM CNEeLNdUKM npeameTa n Metoaa npaBoBoOro perynmpoBaHns CEMenHbix
OTHOLWEHWIA, NO3BONSAOWEN yTBEPXAaTh O HANNYMM TaKOW CAMOCTOATENbHOM OTpacnu, Kak
ceMernHoe npaso.

CeMeiiHOe npaBo Kak oTpacib - CMCTEMA MNPaBOBbIX HOPM, PErynMpPYoOWNX NNYHbIE
HEVMYLWECTBEHHbIE N UMYLLECTBEHHbIE OTHOWEHUS MeX Oy OU3NYECKMU NLaMMK,
OCHOBaHHbIE Ha pakTe NX MNPUHALNEXHOCTU K CEMbE B HACTOSLEE BPEMS U B NPOLLIOM.
CeMeliHOe npaBo Kak Hayka npeactaBnsieT coboit CUCTEMY 3HAHWIA O CYLIHOCTY 1
32KOHOMEPHOCTSX pa3BUTUS CEMENHBIX NPaBOOTHOWEHUIA. B ee pamkax uccnenytoTcs
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npupoaa Cyrnpy>Xeckux N poauTenbCKnx OTHOWEHUA; OTHOWEHWA, OCHOBaHHbIX Ha doakTte
NPUHATUS OeTeit, ocTaBwmuxcs 6e3 nonevyeHns poanTenei, Ha BOCMIUTAHNE B CEMbIO; UX
XapakTepHble 0COBOEHHOCTU; a TakXXe 3aKOHbl BO3HVMKHOBEHMS, UBMEHEHUS U NMpeKpalleHust
39TUX OTHOLEHWU.

CeMeiiHoe NpaBo BXOAMT B CUCTEMY IOPULAMYECKMX HAYK M OTHOCUTCS K OTPacneBow rpynne.
Hayka cemeiHoro npasa Haxo4MTCS B TECHOW ABYCTOPOHHEW CBA3M C TakKUMM
TEOPEeTUKO-UCTOPUYECKMMUN HayKaMun, Kak UCTOpUS rocynapctea 1 npasa n teopus
rocygapctea v npaea. [10 OTHOWEHMIO K CEMENHOMY MpaBy OHW BbICTYNalOT Kak
obwenpaBoBble HayKW.

NcTopwms rocynapcTea v npaea, udyvyas pasBuTre NpaBoBbiX 0OPM 0BLECTBEHHbIX
OTHOLWEHWI pasHbiX rOCYAapCTB B XPOHOMOrMYeckoM nopsiake, sisnsietcs 6asoi ons
BbIABNIEHNSA N UCCNeOoBaHNA 3aKOHOMEPHOCTEN Pa3BUTUSA CEMENHbIX NPaBOOTHOLEHWUN.
Teopws rocynapcTea u npasa, nyyas obwme 3aKkOHOMEPHOCTU BO3HUKHOBEHMS,
PYHKLUMOHNPOBAHNSA 1 Pa3BUTUA Npaea, BbICTynaeT B KA4eCTBE METOLONOrM4eckom Hayku. Ee
obleTeopeTnyeckme NoNoXeHNs 1 BbIBOAbI SBASIIOTCS OCHOBOM A5 (DOPMUPOBAHNS
coBCTBEHHOW TEOPUMN CEMEHOrO Npasa, OOPMYMMPOBaHNS HAYYHOrO NMOHATUIAHOrO annaparta
N peleHunst cneumanbHblX BOMPOCOB B 3To obnacTtu. B cBolo oyepenp, ceMeiiHoe npaBo
ABNAETCA UCTOYHNKOM Matepmana ans faHHbIX TeopeTuKO-UCTopruyecknx Hayk. Ee BbiBoapl 1
MOMOXEHUS CNyXart npeanockinkamy ans 6onee rnyboknx NCTOPUYECKUX N TEOPETUYECKUX
0600wWeHN 1 JanbHeRWero pasBUTUS OaHHbIX HayK.

CeMeiiHoe NpaBo TakXe HaXo0aUTCS B ABYCTOPOHHEN CBA3W, XOTS U B Pa3HOW CTEMNEHU, C
JPpYyrvMu oTpacnesbiMi HaykaMmu, B YaCTHOCTU C rpaxXAaHCKUM U adMUHUCTPAaTUBHbBIM NPaBoM,
NpaBoM coumanbHoro obecneyeHms.

B pamkax cemeliHoro npaea kak y4ebHol AUCUMNANHBI U3y4aloTCs TEOPUU, B3r NS abl U
BO33pEHUS, BbipaboTaHHbIE PUANYECKUMU HayKaMun B 061acTy CeMeHbIX OTHOWEHWIA;
JeicTByolne HOopMaTUBHbIE NPAaBOBbIE aKTbl N NpaKTMKa UX NPUMEHEeHUs ; POPMUPYIOTCS
HaBblK/W COCTaBNEHUS IOPUANYECKNX OOKYMEHTOB 1 COBEPLIEHNS OnpeneneHHbIX
lOpNANYEeCKUX OEenCcTBUN.
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