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§ 3. PactopxeHue 6paka B cynebHOM nopsigoke

PacTtopxeHune 6paka B cynebHoOM nopsioke NPoM3BOAMTCS B CyYasix, NPeayCcMOTPEHHbIX CT.
21 CK:

a) y Cynpyros nMetoTcs obwme HeCoBEPLEHHONETHNE AeTn (KpOMe CryyaeB, Korga OfavH 13
Cynpyros Npu3HaH cy1oM 6€3BECTHO OTCYTCTBYIOWMM, HEeLeecnoCOOHbIM UK OCYXOEH 3a
COBEpLLUEHNE NPECTYNNEHMS K NUWEHMIO CBOOOAbI HA CPOK CBbIWE TPeX NeT);

6) oTCyTCTBYET COrnacme 0HOro U3 CyrnpyroB Ha pacTopxeHue bpaka;

B) OOWH N3 CYyNnpyros, HECMOTPS HA OTCYTCTBUE Y HErO BO3PAXEHUN, YKNOHSETCS OT
pactopxeHns 6paka B opraHe 3arca (Hanpumep, 0TkasbiBaeTcs nofatb COBMECTHOE
3asiBneHue).

Ha npakTuke Hanbonee pacnpocTpaHeHHbIM OCHOBAHMEM PACCMOTPEHNS CyaaMun Aen o
pacTopXeHunn bpaka SBNSETCS HaNMYMe y CynpyroB o0bWMX HECOBEPLWEHHONETHNX AETe,
npaBa KOTOPbIX B pe3ynbTaTte pacTopXeHus bpaka Mexay poanTensMm He AONXHbI OblTb
ywemneHbl. Hanpumep, B 2001 r. Takme aena coctasmnm 8,1% ot oblero Konvyectsa BCeEX
PacCMOTPEHHbIX CyamMun OOLWEN IOPUCOMKLUN FPaX aaHCKMX AeN, XOTS MX KONMYECTBO U
cokpatunocb Ha 32% no cpasHeHuto ¢ 2000 r. (¢ 489 Tbic. B 2000 r. oo 330,8 Tbic. B 2001 r1.)
ITO CBA3AHO C TEM, YTO 3HA4YMTeNbHas YacTb Aen ykasaHHom kateropum (B 2001 r. — 170
ThIC.) paccMaTpuBaeTCs MUPOBbIMU CyObsaMU. [TpUMEPHO Takas Xe TeHaeHUns
3apernctpuposaHa 1 B nepsom nonyroauu 2002 r., korga gena [aHHOW KaTteropuu
coctaBunun 7,8% (106 Tbic.) B 0bLel CTPYKType pacCMOTPEHHbIX CyaaMun obLel topucamkLumm
rpaxmnaHckux gen.

PaccmoTpeHve oen o pacTtopxeHumn bpaka ocylwecTBNSAETCS Cy40M B NOPSAKE NCKOBOIO
npounssoacTea (cT. 22, 23 I'MIK). C nckom B cy MOXeT 06paTUTbCS OAMNH U3 Cynpyros nnu
onekyH HegeecnocobHoro cynpyra (cT. 16 CK). NoacynoHocTb Aen o pactopXxeHun bpaka u
Nopsa0K nojayn ucka onpenenstorca no obwmm npasunam MK, B nckoBom 3asBneHnm o
pacTopxeHunn bpaka ykasblBaeTcs, Korga u roe 6bin 3apernctpupoBaH bpak, MMelTCst nn oT
bpaka peTn, ux BO3pacTt, AOCTUrHYTO N Cynpyramu cornaweHue o6 nx cogepxaHuim u
BOCMMTAHWM, MPU OTCYTCTBUM B3aMMHOMO COrfacusi Ha pactopxeHve 6paka — MOTUMBbI
pactopxeHns 6paka, umetoTcs nu opyrue TpeboBaHns, KOTOpble MOTyT BbiTb PACCMOTPEHBI
0OHOBPEMEHHO C UCKOM 0 pacTopxeHun bpaka. K 3asiBneHunto HeobxoonuMo MNpUIoXnTb
CBMIETENbCTBO O 3aKNo4eHnn bpaka, Konuu CBUAETENbCTB O POXAEHUN OETEN, LOKYMEHTbI
0 3apaboTke U MHbIX UCTOYHMKAX AOXO0L0B CYnpyroB (ecnu 3asiBneHo TpeboBaHue o
B3bICKaHVM anMMEHTOB), Apyrve Heobxoaumble LOKYMeHTbl. B cnyyae, ecnun mexay
cynpyramm oTCyTCTBYEeT CMop O OeTsX, Aena O pacTopXeHun bpaka paccmaTprBaroTCs
MWUPOBbIM CyAbei B Ka4yecTBe cyna nepsBon UHCTaHuum (M. 2 4. 1 c1. 23 I'TIK).dakTnyeckne
MOTWMBbI (NMPUYMHbBI) pacTopXeHus bpaka MoryT 6biTb cambiMy pa3HoobpasHbiMu 1 B CK He
ykaabiBaloTcs. Yalle Bcero oavH U3 cynpyros Bo3byx.aaet Aeno o pa3soae npu
yCTaHOBMEHUM doakTa Cynpy>XecKoi HEBEPHOCTU, 3noynoTpebneHnn gpyroro cynpyra
CMVPTHBLIMW HANNTKaMn, CeKcyanbHOW HeyoOBNEeTBOPEHHOCTH, B CBSA3M C HECOBMNaneHnem
XW3HEHHbIX NHTEPECOB, HECXOACTBOM XapakTepPOB, PUHAHCOBLIMU U UHBIMKA Pa3HOr NacusiMmn un
7. . C BBEOEHMEM B CEMEHOM 3aKOHOAATENbCTBE MHCTUTYTA BPayHOro AOroBopa UCKOBOE




§ 3. PactopxeHue 6paka B cyne6HOM nopsiake

3asiBNeHne 0 pacTopXxeHun bpaka MoxeT ObiTb MOAAHO N3-3a HAPYLWEHWS OPYrM Cynpyrom
yCcnoBuii 6payHoro ooroeopa.

He3aBncrMo 0T NPUYMH Noaaym Cynpyrom NCKOBOro 3asiBIEHNS O pacToOpXeHun bpaka cyn
0653aH TwaTtenbHO NOAroTOBUTb AENO K cynebHoMy pas3bupatenbctBy. B atux uensax cyobs,
NPUHSIB 3asIBNIEHNE O PacTopXeHnn 6paka, Bbl3blBAET BTOPOro Cyrnpyra u BbISICHSIET ero
OTHowWeHwue K gaHHoMy 3aseneHuto (ct. 150 TTIK). Kpome Toro, cynbs Takxe pa3bsCHAET
CTOpOHaM, kakune TpeboBaHns MoryT BbiTb PaCCMOTPEHbI 0HOBPEMEHHO C UCKOM O
pacTtopxeHun bpaka (ct. 150 TIK)1.

Mo obwemy Npasuny Aena o pactop>XeHun bpaka paccMaTpuBalTCsl B OTKPbITOM CyaebHOM
3acenaHum B npucyTcTemm obonx cynpyros (cT. 10, 167 ITIK). OnHako no MOTUBUPOBAHHOMY
onpeneneHnio cyna (B OCHOBHOM B CBSI3M C Or nalleHeM PasdnyHbiX CTOPOH MHTUMHOM XW3HM
CynpyroB) nena nogobHOl KaTeropum MoryT paccMatpmBaTbCs U B 3aKpblITOM CyaebHOM
3acenaHun. Bonpoc 06 3ToM MoXeT ObiTb peleH CyaoM Kak no npocbbe cynpyros (0AHOMO 13
HWX), Tak 1 No cobcTBeHHON nHuumatmee. Cynpyru (0ANH U3 HUX) BNpaBe NPoCUTbL Cyna
paccMoTpeTb OENO B X OTCYTCTBME.

B CK npenycMoTpeHbl ABe cuTyauun, CBA3aHHbIE C CyAeOHbIM MOPSOKOM PacTopXeHns
bpaka, 1 COOTBETCTBEHHO onpeaeneHbl 0cobeHHOCTN Bpakopas3BoaHOro NpoLecca ans
KaX,on U3 HuX:

1) pacTopxeHue bpaka B cyaebHOM Nopsifike npy B3aMMHOM COFlacum Cynpyros Ha
pacTtopxeHune bpaka (ct. 23 CK);

2) pacTopXxeHue bpaka B cyiebHOM Nopsiake Npu OTCYTCTBUM COrlacusi OAHOr0 U3 Cyrnpyros
Ha pacTop>xeHue bpaka (cT. 22 CK).

OcTaHOBMMCS Ha KaXx 10 13 Ha3BaHHbIX cMTyauuii 6onee noapobHo.

3.1. PacTopxeHue 6paka B cyneb6HOM rnopsigKe rnpu B3auMHOM COI/1acum CyrnpyroB Ha
pacrtopxeHune bpaka

3.2. PactopxeHue bpaka B cyneb6HOM nopsigKe rnpu oTCyTcCTBUN COr/1acusi 04HOro U3
cynpyroB Ha pactopXxeHue bpaka

3.3. Bonpochbli, pa3peLuaeMbie cy,00M MpuU BbIHECEHUN PEeLLEeHUs O PpacTopXXeHun bpaka

3.1. PactopXxeHue 6paka B cyaeb6HOM nopsioke Npy B3aMMHOM COr/lacum Cynpyros Ha
pacTtopXxeHue bpaka

OcHoBaHus 1 NOPAAOK pacTopXeHus bpaka B cynebHOM nopsiake, Korna cynpyru B3auMHO
cornacHbl Ha pactopxeHue bpaka, onpenensitotcs ¢T. 23 CK. 3akoH HasblBaeT ABe NPUHUHbI
pPaccMOTpPEHMS BOMpoca 0 pacTopXeHunn 6paka B cye npu B3avMHOM COriacuv Cynpyros Ha
pa3BoL:

a) cynpyru nMetoT obwmx HeCcoBepLWEHHONETHNX OETEN;

6) 04MH 13 CynpyroB, HECMOTPS HA OTCYTCTBUE Y HEr0 BO3PaKEHWIA, YKNOHSETCS OT
pactopxeHns 6paka B opraHe 3arca.
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§ 3. PactopxeHue 6paka B cyne6HOM nopsiake

Mpw 3TOM NoA YKNIOHEHMEM Cyrnpyra OT pacTopXeHust 6paka B opraHax 3arca NoHUMatoTCS
cny4yau, Korga oH oopMasnibHO He BbiCKa3biBaeT BO3paXXeHuil NpoTns passona, Ho
haKTUYECKN CBOMM MOBEAEHMEM NPENSTCTBYET pacTopXeHuio Bpaka (oTkasbiBaeTcs noaathb
COOTBETCTBYIOWEe 3aaB/eHNe NN, NOAAB ero, He XenaeT ABNATbCS ANA perncrpaumnm
pasBoja 1 npv 3TOM He xogartancTByeT O perucrtpauum passona B ero oOTCyTCTBMEe U T. M.).
Mopsnok pactopxeHns BGpaka npu B3avMHOM COrnacun CynpyroB SBNSETCS YNPOLEHHbIM.
9710 BblpaxaeTcs B TOM, YTO Cy[L pacTopraeT 6pak 6e3 BbISICHEHMS MOTVBOB pa3Boaa U He
0653aH NpYHUMaTb Mepbl K NpUMUPEHMIO cynpyros. OCHOBaHWEM AN pacTopXeHus bpaka
CyLlOM siBNsieTCS B3aMMHOe [O0OPOBONbHOE cornacue cynpyros Ha passon. Cya ncxoaut us
TOro, 4to 060K AHOE Cornacme CynpyroB Ha pacTopXxeHve bpaka Bbi3BaHO HEMOMPaBUMbIM
pacnanoM CEMbU N HEBO3MOXHOCTbIO MPOLAOIXEHUS X COBMECTHOWN XU3HW. B 310N CBA3M
CYLLECTBEHHbIX CNIOXHOCTEN pacCMOTpPeHne fen nogobHoro poaa ¢ BbIHECEHWEM PELLEHNS O
pas3Boje He BbI3biBaET.

YnpouweHne npouenypbl pacTopXeHusa bpaka TeM He MeHee 0053blBaeT Cy [ NPUHATbL Mepbl
Mo 3awmTe npas N NUHTEPECOB HECOBEPLIEHHONETHUX AeTel, Ybu POONTENN Pa3BOLASATCS.
Cratbs 23 CK roBopuT 0 NpaBe Cynpyros, COrnacHbIX Ha pactopXxeHune bpaka, NnpeactaBuTb
Ha paccMOTpeHne cyda cornaweHue o OeTSX: 0 MecTe NPoXuBaHus OeTen v o Bbinnare
CpencTB Ha Ux cofepxkaHue. Takoe cornaweHve 3akno4aeTcs B MMCbMeHHOM oopme (CT. 66
n 100 CK). Ecnn cynpyru He npeactaBuam Ha pacCMOTPEHWE Cyaa CornaweHme 0 TOM, C KEM
13 HUX ByoyT NPOXMBATb HECOBEPLEHHONETHNE OETK, @ TAKXE O NOPSAKE BbiNnaThl U
pasmepax CpeAcTB Ha CogepXaHue OeTei, unn ecnv cyn yCTaHOBUT, YTO NPeacTaBleHHOe
COrnaweHune HapylwaeT NHTEePEChl feTel, TO B Takmx Cnyyasx cyn 06s3aH B3aTb Ha cebs
peleHe BONPOCOB MO 3alnTe WHTEPECOB AeTei 1 onpenennTb, C KeM U3 poantenei dyayt
NpoOXmnBaTb HECOBEPLIEHHONETHME OEeTN Nocne passoaa; C KOro N3 poanTenem n B Kakmx
pasmepax 6ynyT B3biCKMBATLCS anMMeHThbl Ha nx getei (n. 2 c1. 24 CK).

Yto6bl NpeaynpeamnTb HENPOAYMaHHbIE AEWCTBUS CYyNpPyroB No pacTopXeHuto bpaka, B n. 2
cT. 23 CK ycTaHOBNEH CPOK pacTopXxeHuns bpaka CyaoM He paHee UCTeYeHusl Mecsiua
MOMEHTA NOLAYM Cyrnpyramu 3asiBfeHns o pactopxeHnm 6paka. BoaMoXxHOCTb cokpaleHms
LAHHOMO Cpoka 3aKOHOM He npenycMoTpeHa. HeobxoauMo 0TMETUTb, YTO B3aUMHOE COrnacume
CynpyroB paccMaTprBaeTCcs kak OCHOBaHWe ANs pacTOpXeHus bpaka ceMeinHbiM
3aKOHOOATENbCTBOM TaKXe HEeKOTOpbIX 3apybexHbix cTpaH (P paHummn, benbrun, Weeumn,
HaHnn, Hopsernn, AnoHum v op.), roe oencTeyeT NPUHLKN NPUOPUTETHONO yyeTa XenaHus
CYNpyroe ocywecTBUTb pactopxeHune bpaka. Tak, B ¢T. 230 MpaxoaHckoro komekca
®paHLmMKN 3aKPENNEHo, YTO «ECNKN CYNpyrn COBMECTHO TPebytoT pa3Boaa, TO OHU He 0b6s3aHbl
coobwaTb ero NpuYMHy; OHN AONXHbI TONbKO NPEeACcTaBMTb Ha 0fo0bpeHue Cyabu NPOeKT
cornaweHus, KoTopoe onpegensieT nocneacTsns passoga». Bmecte ¢ TeM B cEMENHOM
3aKoHO[aTeNbCTBE OTAE/bHbIX CTPAH MpeaycMaTpusaroTCs OOMONHUTENbHbIE YCIOBUSA AN
pasBoja no B3auMHOMY CoOrnacuto cynpyros. B yactHocTu, B F'epmaHum 6pak MOXeT ObiTb
pPacToprHyT CyAOM Mo 3asiB/IeHNI0 060MX CynpyroB Npu YCNOBMU NPU3HAHUS €ro pacnaBWmnMcst
(ecnu cynpyrun XuByT pa3nenbHo 6onee roga n oba HactamBaloT Ha pa3soae NnmMbo BTOPOiA
Cynpyr cornaceH ¢ pa3sogom).

C Opyrou CTopoHbI, npouenypa passoia B psae rocynapcTs SBNSETCS BECbMa CMOXHOW, a
ero OCHOBaHWs 0XBaTbIBAKOT OrPaHNYeHHbI KPYr YCNOBUIA, CBMOETENbCTBYIOWMX O BeCbMa
Cepbe3HbIX MOBOAAX ANS pacTtopxeHns 6paka. Hanpumep, B AHFnMM OCHOBaHWEM NS
pa3Boja sSBNsieTCs HenonpasuMmblii pacnag 6paka. B Mpnanoun 6pak MoxeT 6biTb
pPacToprHyT Cy4OM, eCN Ha AeHb BO30YXAEHNS Npouenypbl O pa3BoLe Cynpyru Xunm
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oTOeNbHO ApYyr OT Apyra B obLiei CNoXHOCTU He MeHee NSATY NeT 1 Npu 3TOM OTCYTCTBYIOT
«pa3yMHble NepCrneKkTUBbI MPUMUPEHNS CYNpPyroB».

3.2. PactopxeHune bpaka B cynebHOM nopsiake Npy OTCYTCTBMW COrnacusi OQHOro u3
Cynpyros Ha pacTopXxeHue bpaka

OcHoBaHUsi 1 NOPSIAOK pacTopXeHus bpaka B cynebHOM nopsiake B CUTyaummn, Korga oauH u3
CynpyroB Ha pacTop>XeHue bpaka He CornaceH, yctaHoBneHbl cT.. 22 CK n nmeioTt
onpeneneHHyto cneunduky. B cootBeTcTBUM € TpeboBaHUsSMK 3akoHa Bpak MoXeT ObiTb
pPacTOPrHyT Cy[OM N1llb TOrAa, Koraa ycTaHOB/EeHO, 4YTO Aal/ibHenlas COBMECTHas XN3Hb
CYnpyroB 1 COXpaHeHne CeMb HEBO3MOXHbI, T. €. YTO CEMbSA pacnanacb OKOH4YaTeNlbHO U
O4YeBUAHA HEBO3MOXHOCTb €€ COXpaHeHus. Takum 06pa3oM, OCHOBAHMEM PaCTOPXEHNS
bpaka sIBNsieTCS HenonpaBUMbIA pacnan CeMbM, K 3TOMY MOTYT NMPUBECTU, B CBOKO O4epeb,
pasnunyHble 06CTOATENLCTBA (NPUYMHbI), KOTOPbIE U 0683aH BbISBUTL Cya. B aToM
3aK/oyaeTcs NpUHLMNManbHoe 0TndMe pacTopXeHns 6paka npu OTCyTCTBUU COrnacus
OOHOr0 U3 CynpyroB OT pacTop>XeHus bpaka npy B3aMMHOM COrfiacum Cynpyros, korpna 6pak
pacTopraeTtcsi cynom 6e3 BbISICHEHUS NPUYNH pacnaga CcembU. YunTbiBas MHOroobpasuve
XWU3HEHHbIX CUTyaLWni, B 3aKOHE He JaeTca nepeyvHs NpuYnH, NpMBOOSAWMX K pacnany cemMbi,
a caMo OCHOBaHWe pactopxeHus 6paka, cdoopMmynupoBaHHoe B n. 1 ¢T. 22 CK, HocuT Becbma
obwuii xapaktep. oaToMy Npu paccMOTPEHMN KOHKPETHOrO fena o pactopXxeHun 6paka npu
OTCYTCTBUW COrnacusa o4HOro U3 Cynpyros Ha pa3Bof Cyn OONXKEH YCTaHOBUTb Ha OCHOBE
rny6oKoro 1 BCECTOPOHHENO N3YYEHUS UMEIOWNXCH MaTepmnanoB — BO3MOXHbI N HET
nanbHenwas COBMECTHAs XN3Hb CYrnpyros U cOXxpaHeHne cembu. BnonHe BO3MOXHO, 4TO
MPUYMHON NPeabSBNEHNS NCKA O pacTopXeHnn Bpaka nocnyXunu BpeMeHHbI pasnag B
CeMbe 1 KOHMNUKTbI MeX Ay Cyrnpyramu, Bbl3BaHHbIE Cny4YariHbiMK1 dpakTopamu. B
nocnenyowem NepBoHadYanbHOe XenaHne pacTtoprHyTb 6pak y cynpyros (MM OLHOrO U3 HKX)
MOXeT nameHuTbcst. O6 3TOM, B HACTHOCTM, MOXET CBMAETENbCTBOBATL OTKA3 OHOW 13
CTOPOH Ha pas3Bof. B aToi cBS3M Npm paccMOTpeHnn fena o pactopxeHum 6paka B
3aBUCUMOCTM OT paKTUYECKUX 06CTOSTENbCTB B cCOOTBETCTBUM C M. 2 ¢T. 22 CK cyn Bnpase
MPUHSATL MEPbI K NPUMUPEHNIO CYNPYroB U MOXET OTNOXUTb pas3bupaTenscTBo Aena,
Ha3HauyvB cynpyram Cpok Ons NpuMMpPEeHnNs B npedenax Tpex mecsues. B aTux uensx cyn
0653aH BbISICHNTb XapakTep B3aNMMOOTHOLWEHUA MeX Oy Cynpyramu, MOTUBbI NPEeLbSABNEHNS
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ncka o pacTopXeHnn bpaka, MPUYMHbl KOHPNKTA B CEMbE U OEeACTBUTENBHO NN MMeeT
MECTO HenonpasuMmbllii pacnag cembu. Mepbl K NPUMUPEHMIO CYNPYroB MOTyT ObiTb MPUHSATI
Cy[lOM Kak B X04e MOAroTOBKW Aena K cynebHOMypacCMOTPEHWIO, Tak 1 B Cy1eOHOM
3acepaHun. Ecnu npummnpeHns cynpyros B cynebHOM 3acenaHny He yaanocb 4OCTUMHYTh, Cy 4
BMpaBe OT/NIOXMNTb pas3bupatenbcTBo Aefa U Ha3HaYNTb Cynpyram Cpok ANisi NPUMUPEHUS B
npepenax Tpex Mecsues. B uensax 0300poBneHns ceMenHoin 06CTaHOBKM 1 BO3MOXHOI0
NPUMNPEHUSI CyNpyroB peleHne 06 oTnoxeHun cynebHoro pasbupatenbcTBa MOXET ObiTb
MPUHSATO CyAOM NO Npocbbe CTOPOH AN 0f4HOW M3 HKx Nnbo MO cobCTBEHHOM NHMUMATMBE.
OpnHako cnenyet yymTbiBaTh, 4TO NMPUHATUE YKA3aHHOIO PEWEHNS SBNSETCA He
0653aHHOCTbIO, a NpaBoM cypa. Kpome Toro, Mepbl N0 NPUMUPEHMIO CynpPyroB MOry T
NPVHUMATbLCS Cy4OM NULWb B Cy4Yae, €CNu OOMH U3 CYNPYroB He COrnaceH Ha pasBoj U
MMeeTCs peanbHass BO3MOXHOCTb COXPaHUTb ceMbto. OnpeneneHune cyna ob oTnoxeHun
pasbupatenbctea gena ans NPUMMPEHNs CyrnpyroB He MoXeT BbiTb 06XanoBaHo B cyne
BTOPOW MHCTaHUMW, Tak Kak OHO He nperpaxaaeTt BO3MOXHOCTb AafbHENWero ABUXeHns
nena (ct. 331, 371 I'TIK)1.Ctatbs 22 CK npegycmaTtpuBaeT Ha3HayYeHne cyoom cpoka ons
NPUMMPEHUs Cynpyros B npegenax Tpex mecaues. 1o paHee aeincTBoBaBlEMY
3aKOHOOATENbCTBY 3TOT CPOK MOr Ha3Ha4yaTbCs CyOM B Npefenax WwecTn Mecsues (4. 2 CT.
33 KobC). lNpeacrasnsgercs, 4ToO cokpalleHne cpoka ansg NpuMUpeHnst Cynpyroe 4o Tpex
MeCSILEB SIBNSIeTCS Hambonee NpuemMnemMbliM Kak ¢ TOYKU 3PEHUSt HANNYUS 00 bEeKTUBHON
BO3MOXHOCTY NPUMNPEHNS CyNpPyroB 3a 9T0 BPEMS, TaK U HEOBXOAMMOCTM ONepPaTUBHOrO
PacCMOTpPEHNS CyaOM Aefna 0 pacTopXeHun 6paka npu HEBO3MOXHOCTY NPOLOIXEHNS
LanbHenwen COBMECTHOM XM3HU cynpyros. N3 cogepxaHus ct. 22 CK o4eBMAHO, 4TO CPOK
NS NPUMUPEHNS CYynpyroB He 06si3aTenbHO OOMXKEH AoCTUratb Tpex Mecsues. HanpoTus,
TaKOW CPOK SBNSETCH MakCUManbHO BO3MOXHbIM. B kax oM oTaenbHOM cnyyae
NPOLONXUTENBHOCTb CPOKa ANS NPUMUPEHNS CYNnpyroB yCTaHaBNMBaeTCs CyAOM UCXOAS N3
obcToaTenbcTs aena. KoHeyHo, OTnoxeHne pasbupartenbctea fena u HasHadyeHne cynpyram
cpoka Ans IPUMUPEHUSI [ONXHbl UMETb peanbHyto ocHoBy. OHM He ByoyT MMETb CMbICNA,
ecnu B npouecce cynebHoro pasbupaTtenscTea cyn NpuAeT K BbiBOAY, YTO COXPaHEHUE CeMbMU
y>X€& HEBO3MOXHO 1 HE COOTBETCTBYET MHTEpecam Apyroro cynpyra unun netei. C y4eTom
KOHKPETHOI cuTyaummn cyn Bnpase no npocbbe cynpyra (Cynpyros) Uam no COBCTBEHHOM
MHUUMaTMBE OTKNadpiBaTb pasbupaTenbCTBO AeNa C Ha3HaYeHUEM Ccyrnpyram cpoka ans
NPUMNPEHUS He

CKONbKO pa3 (HeooHokpaTHo). OoHako B 06Lwel CNOXHOCTM NepuoL BPEMEHM,
NPeLoCTaBNSEMbIA Cynpyram Ans NPUMUPEHNS, He ONXKEH MpPEeBbIWaTh YCTAHOBNEHHbI
3aKOHOM TPEXMECSYHbIN CPOK. Ecnn B TeyeHne Ha3Ha4yeHHOro CyaoM Cpoka Cynpyrv npuayT K
MPUMMPEHMIO, TO MPOU3BOACTBO N0 AENY O pacTopXeHunn bpaka npekpawaetcs (ct. 220
I'TIK). BMecTe c Tem npekpatieHve npons3soacTea no Aesny B CBA3W C NPUMUPEHNEM Cynpyros
HEe MOXEeT MPensaTCTBOBAaTb MOBTOPHOMY 0OpaLLeHNO OAHOr0 U3 CynpyroB B CyA, C UICKOM O
pactopxeHunn 6paka. Cpok, Ha3Ha4YeHHbI ONs NPUMUPEHNS, MOXeT BbITb CoKpalleH, ecnu 06
9TOM NPOCAT CTOPOHbI, & MPUYMHBI, YKa3aHHbIE UMK, OyoyT NPU3HAHbI CYA0M YBAaXUTENbHBLIMU.
Ecnn Xxe B TeyeHne Ha3Ha4YeHHOro CyioM Cpoka Cyrnpyru He NPUMUPUINCH, TO CyL,
paccMaTpuBaeT AENO0 U BbIHOCUT COOTBETCTBYIOWEE peweHne. [Mprnyem cyn He Bnpase
oTKasaTb B UCKE O pacTopXeHun bpaka, ecnm Mepbl N0 MPUMUPEHUIO CYNPYroB OKa3anucb
6e3pesdynbTaTHbIMU 1 CYNPYr UM OOUH U3 HUX HAcTamBaloT Ha pacTtopXxeHun bBpaka. Mo
paHee OeiicTBOBaBLEMY 3aKOHOA4ATENbCTBY CyA MOM OTKa3aTb B UCKE O pacTopXeHun bpaka,
HECMOTPS HAa MHEHME Cynpyros, €CNN NPUXOAWN K BbIBOAY, Y4TO COXPAHEHME CEMbU BO3MOXHO.
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§ 3. PacTtopxeHue 6paka B cyae6HOM nopsigke

Takmm 06pas3oM, 415 BbIHECEHUS CYyIOM PELIEHNS O pacTopXeHun Bpaka HeobxoanMbl
cnegnyolne oOCHOBaHNSA:

a) YCTaHOBNEHO, YTO AaNbHeNIlas COBMECTHAS XU3Hb CYNpyroB U COXpPaHEHNE CEMbM
HEBO3MOXHbl;

6) Mepbl MO NPUMMPEHMIO CYNPYroB okasanucb 6e3pe3ynbTaTHbIMK (ECNIN TakOBbIE
NPUHUMANNCD);

B) Cynpyru (O4MH N3 HMUX) HacTaMBalT Ha pacTopXeHun bpaka.

Cyn, kak npaBnno, LOMXEH pacCMOTPETb AEN0 O pacTopXeHnn bpaka ¢ yyactTnem obounx
Cynpyros. B ncknioumtenbHbIX Caydyasx no MOTMBUPOBAHHOMY OnpeaeneHunto cyna aeno o
pacTopXxeHunn 6paka MoXeT BbiTb PAaCCMOTPEHO B OTCYTCTBME OOHOMO 13 Cynpyros (cT. 167
'MK). B To Xe BpeMsi pacCMOTPeHMEe [Hena 0 pacTopXeHun bpaka ¢ y4acTueM ToNbKo O4HOW
N3 CTOPOH MOXET MNPUBECTU K HEJOCTATOYHO NOMHOMY M BCECTOPOHHEMY MCCNEeO0BaHNIO
06CcTOATENBCTB AENA N COOTBETCTBEHHO K OTMEHE PEWeHns cyaa B anennsiuMoHHOM Un
KaccaLuMOHHOM nopsiake.

3.3. Bonpochbl, paspeLuaembie CyA0M NPy BbIHECEHUM peLLEeHUs O pacTopXeHun 6paka

B 6pakopa3BoaHOM npoLecce 0AHOBPEMEHHO C pacTopXeHnem bpaka cyn MOXeT, Kak
cnegyet n3 cogepxanus n. 1 ct. 24 CK, paspewntb 1 gpyrmue Bonpocsh:

a) C KeM 13 poguTenein byoyT NPoXunBaTb HECOBEPLWEHHONETHNE AETN NOCNE PasBoaa;

6) 0 B3biCKaHWUX C poauTenel CpeacTs Ha coaepxaHve geTei;

B) O B3bICKAHWNM CPEACTB Ha COAEPXaHNE HETPYAOCNOCOOHOro HY X AAOWErocs cynpyra;

r) o pasfnene MMyLecTBa, HaXoaaWerocs B obwel CoBMeCTHoOM COOCTBEHHOCTM CYNpyroB.
Bce nepeuncneHHble BONpOChl ABNAIOTCS BECbMa BaXHbIMU N5 pas3BoAaWmMXcs Cynpyros. B
STOW CBA3MN 3aKOH HagenseT ux npaBoM pPewWwmnTb 3TX BOMNPOChI CAMOCTOATENbHO U MO
B3aVMHOIN JOrOBOPEHHOCTU, HO C COBNOAEHNEM YCTaHOBNEHHOrO . 2 ¢T. 24 CK TpeboBaHus
06 yyeTe NHTEepPeCcoB OeTeil U KaX4oro 13 Cynpyros (Hanpumep, pasmep anvMMeHToB Ha
HECOBEPLILEHHONETHMX AETEN, NOANEXalMX BbinaaTe No COrnaweHno, He MOXET ObiTb HUXe
pasmepa anMMeHTOB, KOTOPbIE OHWU MOT v Bbl MONYYNTb NPY B3bICKAHUN aNUMEHTOB B
cynebHom nopsake, — c1. 103 CK). CornaweHune cynpyros 0 TOM, C KEM M3 HUX OyayT
NPOXMBaTb HECOBEPLLEHHONETHWE OeTH, O NOpsSAKe BbiNnathl U pasMepe CpencTs Ha
cogepxaHue neten n (Mnun) HeTpPyLOCNOCOOHOro Hy X JaloWerocs cynpyra, a Takxe o
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§ 3. PacTtopxeHue 6paka B cyae6HOM nopsigke

pasnene oblwero MMyLecTBa Nno XenaHuio Cynpyros MoxeT ObiTb NpeacTaBieHo Ha
paccMmoTpeHue cyna. [py oTCyTCTBUM CornaweHms Mexay Cynpyramum no ykasaHHbiM
BOMpocaMm, a Takxe ecnm byneT yCTaHOBNEHO, YTO MpeAcTaB/ieHHOe CornalweHne HapywaeT
MHTEPECHl AeTel MM OOHOro M3 Cynpyros, cyd 0683aH CaMOCTOATENbHO ONPEaenunTb, C KEM
N3 poautenei byoyt nNpoxuBaTtb AETW NOCNe pasBoha U C KOro M3 poanTteneli U B Kakom
pasmepe OyayT B3bICKMBATbCA aNMMMEHTLI HA AeTeil. Kpome Toro, yxe no TpeboBaHmio
Cynpyroe (04HOro U3 HMX) cyd 06si3aH NPOM3BECTU pasaen ux obwen CoBMECTHOW
cobCTBEHHOCTM M NO TPebOBaHMIO Cynpyra, MMEIOWEro NpaBo Ha anMMEHTbI OT APYroro
cynpyra, onpenenutb Nx pasmep.

Pewas Bonpoc 0 TOM, C KeM U3 poamtenein byayT npoXmBaTb HECOBEPLWEHHONETHUE OETH,
CyL IOONXEH y4yuTbiBaTb NPeXae BCero MHTEepechl AeTei, a TakXe Hanmyne BO3MOXHOCTU Y
Kax[oro nu3 pogutenei co3natb HeO6X0AUMbIE YCNOBMS ANS HOPManbHOr0 BOCMUTAHNS U
pa3suTtuna geten (n. 3 ct. 65 CK). Paamep anMMeHTOB Ha HECOBEPLLEHHONETHUX OeTen
onpenenseTcs cynom nnbo B NpeayCMOTPEHHbIX 3aKOHOM A0NAX K 3apaboTky v (Mnn) nHOMy
noxony poamtens, nubo B TBEpPAOW AeHexHol cymme (cT. 81, 83 CK). B3bickaHne annMeHToB
Ha colepXaHue HeTPyLoCnoCOBHOro HyXaarwerocs cynpyra no ero TpebosaHuio
NPOM3BOAMTCS CyLOM MO Npasuniam, ycTaHoBneHHbIM cT. 89—92 CK, T. e. cya cHavana
LOJIXXEH YCTaHOBUTb Hannyne oOCHOBaHWN, CBUAETENbCTBYIOWNX O Npase cynpyra Ha
anvMMeHTbl (HeTPYLOCNOCOBHOCTb 1 HY>XAAaeMOCTb cynpyra, Tpebytowero npenocTaBneHns
anvMeHTOB; Opyror cynpyr obnagaet HeobxoAMMbIMA CpPeacTBamMu ANS ynnatbl aNMMEHTOB), a
3aTeM onpenennTb pasMep aMMEeHTOB B TBEPAOW AEHEeXHOW CyMMe, noanexallen soinnare
exemecsyHo. No TpeboBaHUo cynpyros (O4HOrO U3 HWX) CyAd NPOU3BOAUT pasnen nx obwern
COBMECTHOI COBCTBEHHOCTW, PYKOBOACTBYSICb NonoxeHmamm ct. 38, 39 CK 06 onpeneneHunn
LONEen cynpyros B 06Lem MMyLLECTBE U O NOpAAKe Takoro pasgena. bonee nogpobHO aTm
BOMpockbl 6yoyT pacCMOTPEHbI B COOTBETCTBYIOWMX rnaBax y4ebHuka.

Takumm 06pasom, cT. 24 CK cpakTnyeckn 0653biBaeT cyn npyv NOAroToBKe Aena o
pacTopXxeHunn bpaka kK cynebHomy pa3bmpaTtenbCTBy BbISICHWUTb, MUMEIOTCS 1Ny Cynpyros
CMopHble BOMPOCHI, 3aKNHOYEHO /11 MO HAM COOTBETCTBYIOLLEE CornalleHne, otTsevarollee
TpeboBaHMsM 3aKOHa, a KPOME TOro, Pa3bsCHUTL Cynpyram, Kakue ewe Bonpockl MOryT ObiTb
PaccMOTpPEHbI Cy1OM OOHOBPEMEHHO C UCKOM O pacTopXeHun 6paka. Mpu aTom cnepyet
nMeTb B BMAY, 4TO N. 3 cT. 24 CK npenycmatpreaeT nNpaso Cyaa BblAeNMTb TpeboBaHue
Cynpyros O pasnere umyllecTtsa B OTAe/IbHOE NPOV3BOACTBO, ECNN pasfen umyullecTsa
3atparvBaeT VHTEpPEChl TPeTbUX NN, 1 pa3fenibHOe PaCcCMOTPEHNE COEOVNHEHHbIX
TpeboBaHuit 6onee LenecoobpasHo, Toraa kak B NpexHeM 3akoHodaTenbcTee (4. 2 cT. 36
KoBC) npuHATME TAKOro peleHust npu3HaBanocb He npaBoM, a 06513aHHOCTbIO cyaa.

Tak, ykasaHHOe nNpaBo MOXET ObiTb MPMMEHEHO CyAOM B Cyyasix, Korga cnop o pasgene
MMyLecTBa 3aTparnsaeTt npasa KPeCTbSHCKOro (pepmMepckoro) Xxo3smMcTea, B COCTaBe
KOTOPOro, KpoMe Cynpyros v NX HECOBEPLIEHHONETHUX AEeTEN, UMEIOTCA U APYrne YNeHbl,
nMbo XMNUWHO-CTPOMTENBHOIO MW APYroro koonepaTtnea, YieH KOTOPOro (a aTo Cynpyru
WAN OMH N3 HUX) ele NONHOCTbIO HE BHEC CBOW NaeBOl B3HOC, B CBSA3M C YEM He npuobpen
npaBo COBCTBEHHOCTM Ha COOTBETCTBYIOWEE WUMYLWECTBO, BblA€NEHHOE eMYy KOOMNePaTNBOM B
nonb3oBaHue. B Takmx cnyyasx paspeleHne NCKOB 0 pacTopXeHun bpaka n pasnene
MMyLLECTBA AONyckaeTcs B pasHbix NpoLeccax, 4Tobbl He 3aTArmBaThb peleHne Bonpoca o
pactopxeHun 6paka. OpHako npegycMoTpeHHoe n. 3 ¢T. 24 CK npaBo cyna BblAenuTb
TpeboBaHve 0 pasgene MMyLWecTBa Cynpyros, 3aTparueatolee NHTePechl TPeTbUX N, B
OoTAeNbHOE NPON3BOACTBO HE PACMPOCTPaAHAETCA Ha cnyyaun pasfena BKNanoB, BHECEHHbIX
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§ 3. PacTtopxeHue 6paka B cyae6HOM nopsigke

cynpyramu B KpeauTHble opraHmM3aumnmn 3a cyeT obwmx O0X000B, HE3aBMCKMO OT TOr0, Ha UMS
KOro 13 Cynpyroe BHeCeHbl IeHeXHble CpencTBa, NOCKONbKY Npu pasnene Takux BKianos
npaBa 6aHKOB UM UHbIX KPEOUTHbIX OpraHn3aunii He 3aTparneatTCsl.

BbiHoCs peleHne 06 yooBNeTBOPEHUN UcKa O pacTopXeHun bpaka cynpyros, MMEOLWNX
HEeCOBEPLUEHHONETHMX AeTel, cyn obs3aH, He3aBMCUMO OT TOro, paccMaTpuBancst Nim crnop o
OeTaxX NN HeT, pa3bACHUTb CTOPOHAaM, YTO B COOTBETCTBUN C 3aKOHOM OTAENbHO
NpoXuBatowWmin ot pebeHka poanTens 0653aH U MMEeT NpaBo MPUHMMATb y4acTue B
BocnuTaHmm pebeHka, a poamTenb, C KOTOPbIM NPOXMBAET pebeHok, He BNpaBe
npensiTcTBoBaTth 3TOMYy (CT. 61, 63, 66 CK). [laHHOe TpeboBaHMe 3aKOHA MMEET BaXXHoe
3Ha4yeHue C y4eToOM 3HaYUTENbHOr0 KONM4YeCcTBa HECOBEPLWEHHONETHUX AeTel, OCTalWmnXCcs
npv pactopXxeHun 6paka ¢ 0OHUM U3 POOUTENEA.
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