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5.1. OCHOBaHM1s 1 NOPA[OK NPU3HaHUSA 6paka HeJeNCTBUTE/IbHbIM

B cooTBeTcTBUM cO CT. 27 CK HEeLeNCTBMTENbHBIM NpM3HaeTCs Bpak, 3akNOYEHHbIN C
HapyLlweHeM YCNoBUiA 1 (UNK) BOMPEKN NPEenaTCTBIASM, NpenyCMOTPEHHbIM CT. 12—14 nn. 3
ct. 15 CK, a Takxe 6pak, 3aK/04YeHHbIA 6€3 HAMEPEHNS CynpPyroB UM OOHOIO U3 HUX
co34aTb CeMbiO (Tak Ha3blBaeMblii OUKTUBHbIA Bpak). Kax ablli 3aperncTprpoBaHHbIi B
yCT@HOBNIEHHOM 3aKOHOM nopsake bpak npeanonaraeTcs 3aKOHHO COBEPLLUEHHbBIM, T. €.
neAcTBUTENbHBIM. [103TOMY [0 NpM3HaHUS bpaka HeeNCTBUTENbHbIM OH CYLLECTBYET CO
BCEMU BbITEKAIOWMMM OTCIOAa NPaBOBbIMK NocneacTemamu. MNprnsHaHre bpaka
HenencTBUTENbHLIM MOXET ObiTb MPON3BEAEHO TONbKO cynom (n. 2 ¢T. 27 CK). Lo
BbIHECEHWS CyLOM PELIEHNS O NPU3HaHNK bpaka HeAeNCTBMTENbHbBIM COCTOSAWME B HEM N1LA
CYMTAIOTCS CynpyramMm ¢ COOTBETCTBYIOWMMI B3aMMHbIMK NpaBamMm U 06s3aHHOCTSMK. Bee
NpaBoBblE NOCNEACTBUS 3aKN0YeHUs Bpaka aHHYIMPYIOTCA TONbKO HA OCHOBaHUW CynebHOro
pelweHns o NpusHaHum 6paka HeaecTBUTENbHbLIM. Hykakoi opyroi opraH, KpoMme cyaa, He
NPaBOMOYEH paccMaTprBatbh AENO0 O Npu3HaHuM 6paka He AecTBUTENbHBIM. [Tpn3HaHne
cynom Opaka HeLenCTBMTENbHBIM MPONU3BOANTCS B NOPSAKE MCKOBOrO NPOM3BOACTBA.
MNpe3yMnumsa OericTBUTENbHOCTN Bpaka, 3aKKOYEHHOTO B YCTAaHOBIEHHOM 3aKOHOM MOpsaKe,
He Bbi3blBana COMHEHWS Kak B TEOPUM COBETCKOro CEMENHOro npaea, Tak u B COBPEMEHHOW
topnanyeckon nutepartype. B nocnegHne necatnnetns He npetepnena M3MeHeHUs 1 To4ka
3peHuns Ha Npu3HaHue bpaka HeenCTBMUTENbHBIM Kak Ha CaHKLMIO 32 HAPYLWEHNS CEMERHOrO
3aKOHOLATENLCTBA, AONYWEHHbIE BCTYNMBWUMKU B Bpak nuuamm (MM OGHUM U3 HAX).
KOHKpeTHbIn NnepeyeHb OCHOBaHWIA ANst Npu3HaHus bpaka HeeNCTBMTENbHbIM ONpeaesneH n.
1 c1. 27 CK, HOCWT ncyepnbiBatowmm xapaktep n He NOANEXNUT paclpUTEIbHOMY
TONKOBAHMUIO.

K ocHoBaHusiM npuaHaHns 6paka HeoencTBUTENbHBIM OTHOCSATCS Cneayowmne
obcTosiTenbcTBa:

a) OTCyTCTBME B3aVMHOI0 AOOPOBONLHOIO COMrNacus My>XKUYMHbI N XEHLWMHbI, BCTYNAOLWNX B
6pak (cT. 12 CK);

6) HeLOCTUXXEHMNE BCTYNMBLIMMMK B Bpak nuuamu (Mnn 0gHUM U3 HMX) 6padHoro Bo3pacTa,
€C/N OH He OblN CHUXEH B yCTaHOBNEHHOM 3aKOHOM nopsiake (cT. 12, 13 CK);

B) HaNM4yme y BCTyNMBLUMX B Bpak nuuy, (MM 04HOr0 U3 HYX) APYroro HepacToprHyToro bpaka

1/17



§ 5. HepencTBUTENBHOCTL Opaka

(ab63. 2 cT. 14 CK);

r) 3akntoyeHne bpaka mexay 6nm3knuMm poactBeHHUKamm (ab3. 3 ct. 14 CK); 3aknioueHune
bpaka Mexy YCbIHOBMTENEM N YCbIHOBNEHHbIM (a63. 4 cT. 14 CK);

L) 3aKnoyeHne bpaka Mexay nMuamu, U3 KOTopbiX XOTS Obl 04HO NNLIO NPU3HAHO CyAOM
HeneecnocobHbIM BCNEeACTBME NCMXMYECKOro paccTpoiicTea (ab3. 5 ct. 14 CK);

€) COKpbITUE OOHMM M3 NnL, BCTynawwmx B 6pak, BeHepmnyeckor 60nesHm nnm
BWY-nHpekumm (n. 3 c1. 15 CK);

X) 3aK/lo4eHne PUKTUBHOro bpaka, T. €. eCnv Cynpyru Uam OAuH U3 HUX 3aperncTpmpoBanm
bpak 6e3 HamMepeHns co3aaTb CEMbIO.

Onsa npuaHaHns 6paka HeaelnCTBUTENbHBLIM AOCTATOYHO NOATBEPXAEHMS B CyAe OAHOro M3
NepeyYncneHHbIX OCHOBAHUM, XOTSA Ha NPakTUKe MOXET NPUCYTCTBOBATb U UX COBOKYMHOCTb.
Paccmotpum ux 6onee nonpobHo.

OTtcyTcTBME B3aWMHOro OOPOBOIBHOrO COMACUS MY>XXUYMHBI U XX EHLWHBI, BCTYNAOWUX B
6pak, Hepemako MMEHYETCS B TEOPMM CEMEHOrO Npasa no aHanormm ¢ rpaxaaHckM npasoM
MOPOKOM BONM Npwv 3aktodeHun bpaka. NMopok BonM Npu 3aknoveHnn bpaka MoXeT bbiTb
06yCcnoBneH pasnmyHbiMM NPUYMHAMK, K OCHOBHBIM U3 KOTOPbIX, Kak NpaBuno, 0THOCATCS
npepycMoTpeHHble cT. 28 CK obcTosiTenbcTBa: MPUHYXAEHME K 3aKto4eHnto bpaka
(NPYMEHeHWe K yrpo3a NPUMEHEHNS (OU3MYECKOr0 UMK NCUXMYECKOr0 HacCUnus); obmaH;
3abny>xaeHne nuua, BcTynatwouwero B 6pak (HenpaeunbHOE NPeacTaBieHNe 0 IMYHOCTH
Oynywero cynpyra n o6CToATeNbCTBax BCTyNNeHns B 6pak, MMEIOWMX CYLLECTBEHHOE
3Ha4yeHne), HeCNocobHOCTb NMua Npu 3aknoyeHnn 6paka B Culy CBOEro COCTOSIHMS OTAaBaTb
OTYeT B CBOUX OENCTBUSAX N PyKOBOAUTb UMK (HAPKOTUYECKOE NN anKorofibHoe OMbsHEHWE,
Tsxenoe 3abonesarne). B yactHocTn, B cynebHoin npakTmke 6pak npuaHaeTcs
HeOeNCTBUTENbHbIM, ECNIN COrnacue Ha ero 3aknio4yeHne 4aHo NMLOM, KOTOpPoe B TO BpeEMS B
cuny 60Ne3HEeHHOro COCTOSIHUSI HE MOTJI0 OTAaBaTb OTHYET B CBOMX AENCTBUSIX U PYKOBOAUTb
1MMK, a NO BbI3OOPOBNEHNN HE NPOAONXANO0 CYnpy>Xeckux oTHoweHun. Mo nenam gaHHowm
KaTeropum cyaom MoxeT ObiTb HasdHayeHa cynebHo-ncmxmaTpuyeckas akeneptuaa (B Lensx
BbISCHEHNS CNOCOOHOCTU NMua oTAaBaTbh OTYET B CBOUX OENCTBMSX U PYKOBOAUTbL MMU NPK
BCTynneHun B 6pak) mnnu cynebHo-ncuxonornyeckas akcneptnaa (B Lensix BbisiBNEHWS
0COBEHHOCTEN MCUXMYECKMX NPOLIECCOB N COCTOSHMSA NULA, KOTOpble No3BoAnam bbl coenatb
BEPHbI BbIBOL O €ro CMOCOBHOCTM K OCO3HAHMIO (PaKTUYECKOro COAEePXaHNsi COBEPLIEHHOMO
LEeACTBUS B BUIE BCTYNNEHMS B 6pak 1 0 CNOCOOHOCTU K BONEBOMY YNPaBNEHMIO UM), 4TOObI
[0Ka3aTb HANM4YMe Nopoka BOMM Kak OpMANYECKM 3HaYMMOro obcToaTenbcTea npu
BCTynneHun B 6pak. [ns npuaHaHus Opaka HeLeNCTBUTENbHbBIM HE UMEIOT CYLLECTBEHHOIO
3HaYeHUs! KOHKPETHbIE MPUYUHBI, 0O6YCNOBMBLIME OTCYTCTBUE B3aMMHOIO NOOPOBONBHOMO
COrnacmsi MyX4uHbl U XEHLWMHbI, BCTYNUBLWMNX B Opak (MpUHyXaeHne, obmaH, 3abnyxaeHve,
HEecnocobHOCTb Nvua Npu 3aknoyeHnn 6paka oTaaBatb OTHET B CBOMX AEACTBUSIX U
PYKOBOAMTb UMW), MOCKObKY B MNIOOOM M3 MEPEYUCTIEHHDBIX CMyYaeB, HE3aBUCUMO OT ero
KOHKPETHbIX MPOSBAEHUIA, UMEET MECTO HECOOTBETCTBME (DOPMAbHOrO BbipaXeHUs BONU
LNEeACTBUTENBHON BONE BCTynawwmx B 6pak nnm owmboYHOE Bbipa>XXeHne BONU BCTyNarowmx B
bpak, T. e. HapywaeTcs yctaHoBneHHoe cT. 12 CK ycnosue Lo6pOBONLHOCTY BCTYNNEHNS B
bpax.

Lpyrum ocHoBaHMEM A5 Npu3HaHUs bpaka HeenCTBUTENbHbIM SIBNSIETCS HELOCTUXEHNe
BCTynawwmmm B 6pak nuuamu (Mnn 04HUM U3 HMX) 6payHoro Bo3pacta Ha MOMEHT
3aK/oyeHust bpaka, ecnim OH He Bblfl CHUXEH B YCTAHOBIEHHOM NMOPSiAKE OPraHoM MECTHOr0O
camoynpasneHus. focyfapcTBeHHas peructpaums 3aknioveHus bpaka ¢ nuuom, He
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LOCTUr WM BpayHOro Bo3pacta U He MMEIWMM PELLEHUS OpraHa MECTHOIO caMoynpaBneHmns
O €ro CHUXEHMMN, MOXET SBNATbLCS Kak pedynbTaToOM HapyLWweHnii CO CTOPOHbI paboTHNKOB
opraHa 3arca, Tak 1 obMaHa co CTOpPOHbI BCTynatowmx B 6pak nvu (Hanprumep, NpeacTaseHsbl
NOANOXHbIE CBELEHNS 0 Bo3pacTe). NpunsHaHne 6paka HeaenCTBUTENbHBLIM B TAKOM Cny4yae
npeponpenenseTca HTepecamMm HeCoBepLIEeHHONETHero cynpyra. [10aToMy B COOTBETCTBUU C
n. 2 c1. 29 CK cyn MoXxeT 0TKasaTb B UCKE O NPU3HaHUN HeOenCcTBMTENbHbIM Bpaka,
3aK/IIOYEHHOr 0 C NNLIOM, HE JOCTUr WM BpayHoOro Bo3pacTa, ecnn 3Toro TpebyoT MHTepecsl
HECOBEPLLEHHONETHErO cynpyra (HanpuMmep, HECOBEPLIEHHONETHAS XeHa bepeMeHHa nnm
poavna pebeHka), a TakXxe npv OTCyTCTBMM €ro cornacusi Ha npusHaHve bpaka
HeLeNCTBUTENbHbIM.

BesycnoBHbIMU OCHOBaHMSAMU NPU3HaHUS Bpaka HeaeNCTBUTENbHBIM SBASIOTCS HapyLWeHWs
npenycMoTpeHHbIX cT. 14 CK TpeboBaHmMil 0 NPensaTCTBUSX K 3aknodeHunto bpaka. MNMpexae
BCEro, K HUM OTHOCUTCS 3ak/toyeHne bpaka Mexay nmuamm, M3 KOTOpbIX XOTS 6bl OOHO yXe
COCTOWT B APYroM 3aperucTpupoBaHHOM Opake, 4eM HapywaeTtcs u npsamoi 3anpet CK, n
NPUHUMN eanHobpaymns (MOHOraMum), COrnacHoO KOTOPOMY My>XUMHA U XEHLWMHA MMEIOT NpaBo
OOHOBPEMEHHO COCTOATb TONbKO B OAHOM 3aperucTpupoBaHHom bpake. Hapywenue
NpuHUMNa eamMHobpayns (4acto BCTpevatoweecs B cyaebHol NpakTke) — OCHOBaHue
npu3HaHus bpaka HenencTBMTENbHBIM. BO BCeX cnyyasix HenenCTBMTENbHbIM NPU3HAETCA
TONbKO BTOpPOIA Bpak, T. €. nocnenywowmnii. OpHako cneayeT UMETb B BUAY, YTO €CNN AaHHOe
OCHOBaHMe 0TNano K MOMEHTY PacCMOTPEHMS CyAOM Aena o npuaHaHum bpaka
HeoehnCcTBUTENbHbLIM BCNIEACTBNE MpekpaleHns npenblaywero 6paka (pacToprHyT B opraHe
3arca unum B cyne), 1o, kak cnenyet ua n. 1 ¢1. 29 CK, nocnepyowuin 6pak MOXeT ObiTb
NPU3HaH CyOOM OEeNCTBUTENbHbIM.

OcHoBaHueM NpuaHaHus bpaka HeLeNCTBMTENbHbBIM SBNSETCS 3aknoyeHne bpaka Mexay
611M3KMMM POACTBEHHMKAMUN (POACTBEHHMKAMU MO MPSIMO BOCXOASILEN U HACXOASIWENR NNHUN,
a TakXxe Mexay NnonHOPOAHBIMA U HEMOHOPOAHLIMU BpaTbsSMM 1 CECTPAMMN) UK 3aK/OYEHNE
bpaka Mexny YCbIHOBUTENSMU U YCbIHOBMEHHbBIMU, TakK Kak UX OTHOLWEHUS, CornacHo cT. 137
CK, npvpaBH/BAIOTCS K OTHOWEHUAM POAUTENEN U AeTelr No NPOUCXOXAEHWNIO (eCNu
YCbIHOBNIEHNE HE OTMEHEHO B YyCTaHOBNEHHOM cT. 140—144 CK nopsagake). Cnyyan npusHaHus
bpaka HeleNCTBMTENbHBIM MO yKa3aHHbIM OCHOBaHWUSM B Cy0eOHOM MpakTUKe MNoYTH He
BCTpeyvatoTcs. TeM He MeHee, ecnv Bpak Mex oy 6nmM3kuMmn poaocTBeHHMKamu 1 byaeT
3aK/I04€eH, OH He MOXET OblTb MPM3HAH CyA0M AENCTBUTENbHBIM HU MPU Kaknx
obcToAaTeNnbCTBAX.

MNpuMeyaTenbHO, YTO HapylweHne 6payHOro Bo3pacTa, ABOE- My>XECTBO (ABOEXEHCTBO),
3akntoyeHne bpaka mexay 6nmM3KnMM PoACTBEHHMKAMM MOM I paccMaTtpuBaTbCs
LLEPKOBHbIMM BnactsaMu B Poccum B ka4ecTBe OCHOBAHMWI ANns npuaHaHus bpaka
HeLoenCcTBUTENbHBIM NN ANs pactopxeHus 6paka ewe B XVIII B.

Bpak npuaHaeTcs HeoencTBUTENbHBLIM, €CNN OH ObiN 3aKIOYEH MeX Ay NMuaMmn, N3 KOTOpbIX
X0T$ 6bl OAHO NMLO NPU3HAHO CYOM HEAEeecnoCObHbIM BCNEACTBUE MCUXMYECKOTO
paccTponcTsa B Nopsake, yCTaHOBNEHHOM rpaxAaHCKMM npoLeccyasibHbiM
3akoHogaTenbCcTBOM. HepeecnocobHoe NMuo He MOXET MOHUMAaTb 3HAYEHUS CBOUX AENCTBUIA
NN PYKOBOOWUTb UMW W, CNef0BaTENbHO, HE CNOCOOHO BbIPA3UThb CBOK OCO3HAHHYIO BOJIO Ha
BCTyn/neHne B 6pak. BMecTe ¢ TeEM He MCKNOYEHa CUTyaums, YTO Nnocne 3aknveHns bpaka
9TO NMUO BCNEACTBNE BbI3LOPOBNEHNS NPU3HAETCS CyAOM AEECNOCOOHbBIM 1 OCO3HAHHO
BblpaxkaeT CBOK BOJIIO Ha AanbHelwee NpoaonxeHne bpaka, B CBA3N C YeM 06CTOSITENLCTBO,
ABNSIOWEECS OCHOBAHMEM ANS NPU3HaHNS Bpaka HeaencTBUTENbHbLIM, 0TNano. B Takom
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cny4yae cyn cornacHo ct. 29 CK MoxeT npuaHaTtb Takoit 6pak OeiCcTBUTENbHbIM.

Ewe oaoHMM ocHOBaHMEM Ans Npu3HaHms bpaka HenenCcTBMTENbHbIM B COOTBETCTBUM C . 1
cT. 27 CK sBnsieTCcsi COKpbITUE OAHUM M3 NnL, BCTynatowmx B 6pak, BeHepunieckon 60nesHu
nnn BUY-nHdekumm, Ho He cam (hakT HanMymsa Takoro 3abonesaHns y 04HOro U3 Cynpyros.
Ecnun xe nuuo, BcTynatowee B 6pak, He CKpbIBaNo akT CBOel BEHEPUYECKOA 60Ne3HN nnm
BNY-nHdekummn, To HET OCHOBaHUS ANs Npu3HaHns 6paka He[ehCTBUTENbHBLIM. TakuM
06pa3oM, NpaBoBOe 3HAYEHME NMEET HEe Hann4Yne 0AHOro U3 aTux 3abonesaHwii y cynpyra, a
PaKT ero CoOKpbITMS UM NpW BCTyNneHnn B 6pak, Tak Kak B 9TOM C/ly4ae CTaBUTCS NoL yrposy
3[10pPOBbE (a MHOr4a 1 XWU3Hb) Apyroro cynpyra v byayuwero pebernka. Kpome Toro,
3apaxeHune Opyroro nuua BEeHEepUYecKoin 60Ne3HbIO NNLIOM, 3HABLUMM O HANMYUW Y HErO 3TOM
6onesHn, a Takxe 3aBeAOMOE MOCTaB/IEHVE APYroro mua B ONacHOCTb 3apakeHuns
BUY-nHpekumen asnseTca yronoBHO HakasyembiM gesHuem (cT. 121, 122 YK).

Ocobo B n. 1 cT. 27 CK BblOeNeHO Takoe OCHOBaHWe nNpuaHaHus 6paka HeaeicTBUTENbHbIM,
Kak puKTMBHOCTb Bpaka. PUKTUBHbLIM Ha3biBaeTCcs bpak, 3aknoyaemblii 6e3 HaMepeHns
Cynpyros (O4HOr0 U3 HWX) CO34aTb CEMbIO, @ NWIWb B LENSX BOCNONb30BaTbCS BbITEKAOWMMN
N3 Hero npasamn U Nbrotamn WMYyLLECTBEHHOrO N MHOMO XapakTepa (Npaso Ha
Xunnnowanb, NpaBo Ha PerncTpauunio no MeECTy XMUTENbCTBA Cynpyra, NpaBo Ha MMyLWeCTBO
cynpyra B cry4ae ero cMepTu, Npaso Ha NeHcuio 1 T. 4.). [T03ToMy BHelHee BbipaxXeHne
BONM BCTynatwwmx B 6pak vy (Mam 04HOTro M3 HKX) B NOAOOHbIX CUTyauUnsiXx HE COOTBETCTBYET
ee BHYTPEHHEMY COAEPXaHWO N UICTUHHBIM HAMEPEHUAM BPAYYIOWNXCS (MM OLHOIO U3 HUX).
B aToi1 cBA3M B topuanyeckon nntepaTtype npaBoBas npupona hMKTMBHOro bpaka
COMOCTaBNSAETCS C NPABOBOV NPUPOAOA MHUMOW COENKU, MOCKONbKY B 060MX CryYasx
onpeneneHHble opuanyeckme OencTems coBepatoTcs 6e3 HaMepeHns Bbi3BaTb
COOTBETCTBYIOWME NPABOBbIE MOCNEACTBMSA, T. €. Opak 3aknoyaeTcs nuwb Ans smaa, 6es
HamepeHusi co3naTtb CeMbto. B Teopun cemeiHoro npasa npuaHaeTcst HE0OX0AMMbIM
0TNMYaThb NOHATME (PUKTMBHOIO Bpaka OT Tak Ha3blIBAEMOro HECOCTOSB- Wwerocs bpaka, a
TakXe oT Hpaka no pacyeTy, x0T 3aKOH 0 Takux bpakax He ynommHaet. «HecocTtosiBwumiics
bpak» — 310 BpaK, 3aKMOYEHHbIN C HApYyLWeHMEM NpaBmn (Npouelypbl) ero peructpaumm
(Hanpumep, bpak 3aperncTpupoBaH B OTCYTCTBUE OAHOro u3 Bpavyrowmxcs, 3a04Ho, Yepes
YyrNONHOMOYEHHOE NNLO, NMPY NPeabABNEeHUN HyXO0ro nacrnopra u T. 4.). «HecoctosBwunincs
Hpak» IOPUONYECKM HEe CyLWeCTBYET U MO3TOMY He HyXAaeTcsl B MPU3HaHUN ero
HeOoenCcTBUTENbHLIM. AKTOBAs 3anncb O TakoM Bpake aHHynMpyeTCcs Ha OCHOBaHMU cyaebHoro
PEeLWeHns, BBIHECEHHOTO MO UCKY 3aMHTepecoBaHHOro nuua (cT. 75 3akoHa 06 akTax
rpax4aHCKoro coctosiHus). «bpak no pacyety» — 370 6pak, 3akNOYEHHbBIA XOTSA U U3
onpeneneHHbIX KOPbICTHLIX NOBYX AeHWIA CO CTOPOHbI O4HOrO MM 060MX CynpyroBs, 04HAKO C
6e3yCnoBHOW (0akTMYECKO LieNblo CO3A4aHNS CEMbU, TOrAa Kak Mpu 3ako4eHnm
PUKTMBHOro 6paka noaobHas Lenb NOMHOCTbIO OTCyTCTBYET. HecMoTps Ha To 4TO «Bpak no
pacyeTy» UMEET HeraTMBHYIO OLIEHKY B OOWeCTBE, OH HE MOXET ObITb NPU3HaH
HeOEeNCTBUTENbHbIM, TaK Kak HanpaBfeH He TOMbKO Ha NonyyYeHne Kakmx-1o Bbirog
(MaTtepmanbHbIX, COUManbHbIX U T. O.), HO N Ha YCTaHOBNEHNE Cynpy>XeCckKux npas u
06s3aHHOCTEN.

Nena o npuaHaHuy 6paka HeLeNCTBMTENbHbBIM MO OCHOBAHMIO (PUKTUMBHOCTY Bpaka B
cynebHoin npakTuke Hepeku. MpuyeM MKTMBHBIM MOXET OblTb NPU3HaH 6pak Kak B cryyae
OTCYTCTBMS LleNn CO34aHNSA CEMbM y 060MX nuu, BCTynawowmx B 6pak, Tak 1 B cnyyae
OTCYTCTBUS TAKOW Lenn 'y 0gHoro ua cynpyros. C TOYKU 3peHus ookasbiBaHUS gena o
PUKTMBHOCTM Bpaka NpeacTaBnsoT AN cyAa 3HAYUTENbHYIO CNOXHOCTb, 0COOEHHO Koraa
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HamepeHusi co3naTb CeMbio He ObIN0 TOMBbKO Y OAHOrO U3 Cynpyro., Tak Kak a1oT
HenobpOCOBECTHbIV Cynpyr Ha ONpeaeneHHoe BPEMS CO34aeT BUAMMOCTb CEMbU, a NONYyYMB
Xenaemoe (NpaBo Ha perncTpaumio No MeCTy XMUTENbCTBA Cynpyra, Npaso Noib30BaHNS
XWNbIM NOMELWEHNEM 1 Ap.), PE3KO MEHSET CBOE NOBeLEHME (MpeabasnseT TpeboBaHme 0
pasBofe, 0 pasgene Xunoi nnowann). PuKTUBHbIA xapakTep bpaka MOXeT OblTb foKa3aH
nobbIMU ooKkasaTenbCTBamMm, AOMYCKaeMbIMU rpax AaHCKUM NpoLeccyanbHbIM
3aKOHOOATENbCTBOM, B TOM YMC/e U nokalaHusmn ceupeteneir. Cyn o6s3aH OLEHUTb BCe
MMeloWmecs B Aene 0oKa3aTenbCTBa, OTHOCAWMECS K 3aKOYEHHOMY Opaky
(NPOLONXMNTENBHOCTb HAX0X AEHUS CTOPOH B Bpake; COBMECTHOE BeeHne obuero
XO35ACTBA UM €ro OTCYTCTBUE; HANNYME NN OTCYTCTBME AeTel B Bpake n NPUYnHbI 3TOro
hakTa; npsiMble fokalaTenbCcTBa PUKTUBHOrO Bpaka; MHble CylWeCcTBEHHbIE 0OCTOSTENLCTBA).
Bonpoc o dpukTnBHOCTM Bpaka [ONXEH pelwaTbCs CyLOM HAa OCHOBE TLWATENbHOrO,
BCECTOPOHHEro 1uccnenoBaHns Bcex 0O6CTOSITENbCTB Aena U OLEeHKN COBpaHHbIX
nokasatenbctB. bpak MoxeT ObiTb NPU3HAH CyLOM HELENCTBMTENbHBIM NULb NPK
L0Ka3aHHOCTY dhakTa perncrtpauun bpaka cynpyramu Uam ooHUM U3 HUX 6e3 HaMepeHus
co34aTb CEeMbIO.

Takmm 06pa3oM, xapakTepHON YepToin PUKTUBHOrO Bpaka sABnsieTcs To 06CTOSTENbCTBO, YTO
OH 3ak/toyaeTcs 6e3 HamepeHMs co34aTh CEMbIO, Tak Kak BCTynarwwme B Hero nuua (Mnm
OQHO U3 HMX) UMEIOT CBOEN LENbI0 MNONYYEHNE TeX WM UHbIX Bnar nam npenMyLwecTs Kak
MMYLLECTBEHHOrO, Tak 1 HEMMYLEeCTBEHHOr0 XapakTepa.

B cootBeTcTBUM c n. 3 cT. 29 CK H6pak He MoxXeT OblTb NPU3HAH PUKTUBHBIM, ECNN LA,
BCTYNMBLUME B HEro, dpakTU4ecky co3nanu CemMblo [0 PACCMOTPEHUS aena cynom, T. e.,
HEeCMOTpPS HAa MepBOHavarbHble HAMEPEHMUS, MEXAY CTOPOHAMUN BCE-TaKW CMOXUMNCH
Cyrnpy>Xeckue OTHOWeEHWS. He MoryT paccmaTtpmBaTbCsl B KA4ECTBE OCHOBaHWIA, BNEKYLNX
npu3HaHue bpaka HenencTBUTENbHbIM, Kakne-nmbo apyrne obcToAaTenbCcTBa, NPsSiMo He
npepycMoTpeHHble n. 1 ¢1. 27 CK (Hanpumep, yMonyaHne ogHMM 13 BCTynawowmx B 6pak nuy,
O HaNM4yUWn y Hero geTemn A 0 HEBO3MOXHOCTU MO COCTOSHUIO 300POBbS UX UMETD,
COKpbITUE 3aboneBaHmns (3a UCKNOYEHMEM BeHepunyeckoro nnu BUY-nHcpekunn), nubo
HapyLweHne YyCTaHOB/EHHbIX 3aKOHOM TpeboBaHUiA K NOPSAKY 3akntoyeHust bpaka (Hanpumep,
pernctpauns 6paka oo MCTEYEHMS MECSYHOrO CpoKa CO OHSA MOoAAYn 3asBNeHUs B OpraH
3arca, ecnm 3ToT CPOK He ObiN coKpalleH B nopsake, npeaycMoTpeHHom n. 1 ct1. 11 CK). B
TaKMX CNyyasx BO3MOXHa NULb NOCTAHOBKA BOMpoca O npekpateHumn 6paka no nHuumnaTtmee
cynpyra (Cynpyros).

Kak y>xe oTmMeyanocb, npuaHaHue 6paka HenencTBUTENbHBIM MPON3BOANTCS TONLKO CyAO0M B
nopsake rpaXxaaHckoro Cynonpov3BOACTBA, T. €. M0 UCKY NPaBOMOYHbIX ML, YKa3aHHbIX B
cT. 28 CK. Ha npakTtuke nmetotTca cnyyam npefbsasBieHns B Cy 4 UCKOBbIX 3asBNEHUN C
BblABV>XEHUEM UCTLIOM ABYX TpeboBaHWiA: 0 Npu3HaHum 6paka HeaelCcTBUTENbHbBIM U O
pactopxeHunn 6paka. OQHOBPEMEHHOE NPenbSABIEHNE CTOPOHOW Takmx TpeboBaHMit
HEBO3MOXHO. TeM He MeHee cy A BrnpaBe pacCMOTPEeTb B OOHOM MPOU3BOACTBE Kak
B3aVMOCBS3aHHble TPebOBaHMSA CynpyroB 0 pacTopXeHun bpaka u 0 NPU3HaHWM ero
HeoeNnCTBUTENbHBLIM (34eCb KaXAbliA U3 CynpyroB BblABUraeT CaMOCTOsITENbHOE TpeboBaHMe:
0OMH — O pacTopXeHun bpaka, opyrohn — 0 Npu3HaHuM bpaka HeOenCTBUTENbHbIM, UK
HaobopoT). CnenyeT TakXxe MMEeTb B BMaY, 4TO cornacHo n. 4 ct. 29 CK 6pak He MOXeT BbITb
NPU3HaH HeLelCTBUTENbHBLIM MOC/E ero PacToOpXeHns (kak B cyiebHOM nopsake, Tak 1 B
opraHax 3arca), 3a UCK/IIO4YEHMEM Cly4aeB, Koraa AeicTBUTeNbHOCTb Bpaka ocnapuBaeTcs
MO MOTMBAM HaNMYNS MEX Y Cynpyramu 3anpeLeHHOn 3aKkOHOM CTeneHn poactea nnbo
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COCTOSIHUSI OAHOIO U3 HUX B MOMEHT roCyAapCTBEHHOW pernctpauuy 3aknoyeHust bpaka B
LPYroM HepacToprHyTom Bpake.

Ha TtpeboBaHue o npuaHaHun bpaka HenenCcTBUTENbHBIM HE PACMPOCTPAHAETCS MCKOBas
nasHocTb (n. 1 ct. 9 CK), 3a ucknoyeHnem cnyyas, npsamo npepycmoTpeHHoro CK: korpa
04HO U3 Nnu, BCTynawwmx B 6pak, CKpbIIo OT APYroro nuiua Hannyne BeHepuyeckon 6o0nesHu
nnn BUY-nHdpekumn (n. 4 c1. 169). Ha TpeboBaHme cynpyra, npaBa KOTOPOro HapyLeHbl
3ak/toyeHnem Takoro 6paka, pacnpocTpaHseTCcs CPOK UCKOBOW AABHOCTW, YCTAHOB/EHHbINA
cT. 181 'K, T. e.04UH rof co AHS, Korga cynpyr yaHan unm OonXeH Obin y3Hatb O COKpPbITUN
LPYrvM CYynpyrom npu BCTynneHnn B 6pak BeHepuyeckoin 6onesHun nnn BUY-nHgoekumn.

B pe3onioTuBHOM YacTu peweHns cyaa o npuaHaHum bpaka HenencTBUTENbHbBIM
yKasblBalTCSA BPEMS rOCYLAPCTBEHHOWN pernctpaumm 3aknodeHns 6paka, HoMep akToBOWA
3anncm o 3aknoyYeHn bpaka n HaMMeHOBaHME opraHa 3arca, 3aperucTpuposasiuero bpak. B
cT. 27 CK ycTaHoBneHa 0653aHHOCTb Cyfa B TPEXAHEBHbIA CPOK CO AHS BCTYNNEHUS B
3aKOHHYIO CUJTy PeLIeHNs cyaa O NpuaHaHum 6paka HeoelnCTBUTENbHBIM HAaNpPaBuTb BbIMUCKY
N3 3TOrO peleHns cyaa B opraH 3arca no MecTty rocy1apCTBEHHON perucTpaunm
3aknoyeHus bpaka. B cBolo ovepenb, opraH 3arca npu NOCTYNNEHNM BLINMUCKU N3 PELLEHUS
cyla B COOTBETCTBUM CO CT. 75 3akoHa 06 akTax rpaXKAaHCKOro COCTOSIHUSI LOMXKEH
aHHYNMPOBAaTb 3anuCb akTa O 3akyeHun bpaka, coenas B Hel COOTBETCTBYIOWYIO OTMETKY,
roe ykasblBaeTcsl, KOraa v Kakum CyoM BbIHECEHO pelleHne 0 npuaHaHum bpaka
HeLoEenCTBUTENbHBLIM. B [OKyMEHTE, yAOCTOBEPSIOWEM IMYHOCTb ObIBIErO Cynpyra, opraHoMm
3arca, aHHynMpoBaBlWKM 3anncb, Aenaetcs COOTBETCTBYOWASA 0TMETKa, KOTopas
yOOCTOBEPSeTCS NOANUCHIO AONXKHOCTHOrO nuua v nevatblo. bpak npusHaetcs
HeOEeNCTBUTENbHbIM CO OHSA ero 3akndeHus (n. 4 ct. 27 CK), a He CO OHS BblIHECEHUS CYyA0M
peweHns. Taknum 06pa3om, bpayHble MPABOOTHOWEHUS, @ 3HAYUT, NpaBa n 0bsa3aHHOCTU
CynpyroB aHHYMPYKOTCS C MOMEHTA 3ak/ilo4eHns bpaka BcnenctTene obpaTHON cunbl
pelweHns cyna o npuaHaHum 6paka HeoeCTBUTENbHbIM.

5.2. Jlnua, umetome npaso TpeboBaTb NpU3HaHUA 6paka HeJeNCTBUTENIbHbIM

Kpyr nuu, nmetowmx npaso TpeboBatb Npu3HaHmsa bpaka HeoelCcTBUTENbHbIM, OMNPELENEH CT.
28 CK 1 3aBUCUT OT OCHOBaHUS Npu3HaHms bpaka HenelcTBUTENbHBIM B KaXOOM KOHKPETHOM
cnyyae. Mo cpaBHeHunto co cT. 44 KobC (B Heli npaBo TpeboBaTb Npu3HaHUs bpaka
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HeOelCTBUTENbHbIM NPEAOCTaBASANOCh Cynpyram, nuuam, npasa KOTopblX HapyLeHbI
3aknyeHnem bpaka, opraHam OMekun 1 noneymTenbcTea, Npokypopy) CK cywecTBeHHO
YTOYHSIET U KOHKPETU3NPYET KPYr NULL, MMEeLWMX NpaBo 06patnTbCs B Cy [ C UCKOM O
npu3HaHum bpaka HeoencTBUTENbHbIM. [peaocTaBneHne 3aKOHOM KOHKPETHBIM MLaM npasa
TpeboBaTb Npu3HaHus bpaka He[eCTBUTENbHBIM 0OYCNIOBIEHO UX MHTEPEecaMmn Kak IMYHOro
xapakTtepa (cynpyr, ObiBWwniA Cynpyr, HECOBEPLIEHHONETHWIA Cynpyr, ero poanTeNn NAn nuua,
NX 3aMEHAIWME), TaK U BbITEKAOT U3 PYHKLMIA rOCYAaPCTBEHHbIX M MHbIX OPraHoB
(Npokypop, opraH oneku u none4nTenbcTea). B yacTHOCTKN, MONHOMOYNS NMPOKypopa
06paTUTbCS B CyA C 3asiBNEHMEM B 3aWMUTY NPaB U OXPaHSEMbIX UHTEPECOB rpaxaaH, B TOM
4yucne n Cynpyroe, Npaea KOTOPbIX HAPYLWeEHbI 3aKNoYeHneM bpaka, 3akpenneHbl B
®depnepanbHoM 3akoHe «O npokypaType Poccuiickon depnepaumm» (ct. 35) n MK (cT. 45).
N3 copepxanus ct. 28 CK cnepyeT, 4TO C UCKOM O Npu3HaHum Bpaka HeaehCTBUTENbHBIM
MOryT 06paTUTbLCA TONbKO NNLA, MPSIMO yKa3aHHble B 3aKOHE.

B cooTBETCTBUN C KOHKPETHBLIMA OCHOBaHUSMM NPU3HaHMS Bpaka HeOencTBUTENbHbIM KPyr
nvu, nMetowmx npaso TpebosaTb B cynebHOM nopsinke npuaHaHust bpaka HeLenCcTBUTENbHbIM,
BbIFNAONT Cneayowmnm obpasom:

a) ecnu Bpak 3ak/4YeH C NMUOM, He AocTuriwmm 6payHoro Bo3pacTa (B cnyyae korgna
paspelleHne opraHa MECTHOro CamoynpaBNeHNs Ha CHUXeHne BpayHoro Boapacrta
OTCyTCTBYET), TO TpeboBaTb NpuaHaHns bpaka HeAeCTBUTENbHBIM UMEIOT NPaBo:
HeCOBEepLWEeHHONETHWIA CYNpyr; ero poanTenn; ornekyHbl (NonevynTenu); yCblHoOBUTENN; OpraH
oneku 1 noneynTenbcTBa; Npokypop. OOHako nocne LOCTUXEHUS HECOBEPLIEHHONETHUM
Cyrnpyrom Bo3pacta BOCeMHanuaTty NieT 370 NPaBo NPUHALNEXUT TONbKO eMy, Toraa Kak
paHee TakuM npasoM Obin HazeneH n npokypop (cT. 45 KobC). NuweHune “npu Takmnx
06cToATENBCTBAX MPOKYPOPa BO3MOXHOCTIN 00palLeHns C UICKOM O npuaHaHum bpaka
HenencTBUTENbHLIM 00YCNOBNEHO CTPEMIEHMEM NPEA0TBPaTUTb HEOOOCHOBAHHOE
BMelaTeNbCTBO rOCyAapCTBa B YACTHYIO XU3Hb, IMYHYIO U CEMENHYIO TarHy. 9Ta HopMa faet
BO3MOXXHOCTb Cynpyry CamoMy pPeLnTb BaXHblii ans cebst BONpoc 0 NPOA0XEHUN NN
npekpaweHnUn ceMerHbiX OTHOLWEHWI Nocne AOCTUXEHUS COBEPLIEHHONETUS;

6) ecnu Bpak 3aKk/t04eH Npu OTCYTCTBMM A0OPOBOJILHOrO COrnacust 0AHOro U3 CyrnpyroB Ha
ero 3ak/toyeHve B pesynbTate obmaHa, 3abny>XaeHus, NPUHY X AEHUS NN HEBO3MOXHOCTU B
CUy CBOEr0 COCTOSIHWSI B MOMEHT rOCY1apCTBEHHON pernctpauny 3aknoyeHuns bpaka
NOHMMATb 3HayeHne CBOUX OEVNCTBMI U PYKOBOAMTb UMW (T. €. NPWY HanMynum nopoka Bonu
npw BCcTynneHun B 6pak), To npaBo TpeboBaTb Npu3HaHUs bpaka HenencTBUTENbHBIM UMEIOT
TONbKO Cynpyr, NpaBa KOTOPOro HapyleHbl 3aknoyeHnem 6paka, 1 NpPoKypop;

B) ecnu Bpak 3aknoyeH ¢ HapylweHnem TpebosaHwuii cT. 14 CK, T. e. BONpeKn ykasaHHbIM B
Hel NpensaTCTBMAM, TO NpaBo 0bpaTUTbCs B CyA ¢ TpeboBaHMeM O NpuaHaHum bpaka
HeOeNCTBUTENbHbIM MPEOOCTaBNEHO: CYNpyry, He 3HABLIEMY O HANUYUN NPENATCTBUMA K
3aknoyeHnto Bpaka; cynpyry no npeabiaylemy HepacToprHyTomy 6paky; onekyHy
HeaeecnocobHOro cynpyra; Apyrum nuuam, npaea KoTOPbIX HAPYLEHbl 3aK/IO4YEHNEM 3TOrO
6paka (Hanpumep, HacnegHMKaMm); opraHy Oneku n NonNevYnTenbCTBa; NPOKYPOPY;

r) Npu 3aKnto4eHMn PUKTUBHOro Bpaka npaso TpeboBaTb NpuaHaHKs bpaka
HEeOEeNCTBUTENbHBLIM UMEIOT MPOKYPOP U Cynpyr, HE 3HaBLWKWIA O PUKTUBHOCTU Bpaka
(nobpocoBecTHbIn cynpyr). TakuM obpas3oMm, B cuTyaumu, korna oba cynpyra
3apernctpuposanu 6pak 6e3 HamepeHns co3partb CEMbLO, OHU He BNpaese TpeboBaTb B
cynebHoM nopsake npuaHaHus 6paka HenencTBuTeNbHbIM. B ntoboM cnyyae He nmeeT npasa
Ha NpeabsBNEHME MCKa O NPU3HaHUKM bpaka HeenCTBMTENbHbBIM ML, BCTynuBlee B Bpak
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6e3 HaMepeHns co3aaTb CEMbIO, T. €. BAHOBHOE B 3aK/IIOYEHNN HeaeicTBUTENbHOro bpaka;
L) NPV COKPbITUM OOHUM U3 NLL, BCTynatowmx B 6pak, BeHepuyeckor 601e3Hn nnm
BNY-nHgpekumm (n. 3 ¢1. 15 CK) npaBo TpeboBaTb NpusHaHus bpaka HegencTemTenbHbIM CK
npenocTasBnsieT TONbKO Cynpyry, npaBa KOTOPOro HapylueHbl. [1pn 3TOM UCK 0 NPU3HAHUN
bpaka HeoencTBMTENbHLIM MOXET OblTb NMPEnbABNEH MM B TEYEHME OQHOrO roaa Co OHS,
KOrza OH y3Han unu OonXeH bbln y3HaTb O COKPbITMM OT HEro 3aboneeaHms Opyrum
Cynpyrom.

Taknm 06pa3oMm, B KaX40M OTAENbHOM C/ly4ae B 3aBUCUMOCTUN OT OCHOBaHWUIA MPU3HaHNS
bpaka HeLeNCTBMTENbHbBIM ONPeAenseTcs NMuo, MMetlwee NpaBo NPeabsBUTbL 06 3TOM UCK B
cyn. OpgHako, kak cnefyeT u3 comepxanus ct. 28 CK, He nmeeT npasa TpeboBaTb NPU3HaHNA
bpaka HeOoencTBMTENbHbLIM NNLIO, BUHOBHOE B 3aK/IlOYEHMN HedelcTBuTenbHoro bpaka, T. e.
3aBe[OMO 3HaBlIee O HapyweHun TpeboBaHwnii 3akoHa (c1. 12—14, n. 3 ct. 15 CK). MHoe
npasunio NpoTmeopeynnio bbl NpeacTaBneHnsM obwectsa 0 CnpaBenMBOCTM 1 MOPasbHbIM
HopmaM. [1oaToMy cyabsi Npy NMPUHSATM UCKOBOrO 3asiBNEHNS O NpU3HaHuM bpaka
HeOoeNCTBUTENbHbBIM BbISCHSAET, MO KAKOMY OCHOBaHMIO OCNapuBaeTcs AENCTBUTENbHOCTb
bpaka 1 OTHOCUTCS NN UCTeL K KaTeropun nuu, KoTopble B cuny n. 1 ¢1. 28 CK Bnpase
BO36yXAaTb BOMNPOC O Npu3HaHuv bpaka HeaencTBUTENbHBIM UMEHHO MO 3TOMY OCHOBAHMIO.
Ecnn 3asBuTenb He OTHOCUTCS K TakMM NuLaM, cyabs oTkasbiBaeT emMy B 1npuHATAN
MCKOBOIO 3asBNIeHNs Ha ocHoBaHuum . 1 4. 1 c1. 134 I'TIK.

Mo penam o npu3HaHum bpaka HeaehcTBUTENbHbIM Cya B cooTBETCTBUM cO CT. N3 MK
00513aH CBOEBPEMEHHO M3BECTUTb O BPEMEHU 1 MecTe cyaebHoro pasbupatenbcTea He
TONbKO UCTLA, HO M OTBETYUKA. HenpuHaTe CyaoM Mep No yCTaHOBNEHUIO
MECTOHaX0X AEHNS OTBETHYMKA N PACCMOTPEHME Oena B ero OTCYTCTBME MOTyT SBNSATHCA
OCHOBaHVEM L7151 OTMEHbI PELIEHUs cyaa 0 Npu3HaHum bpaka HenencTBUTEeNbHbIM. BaxHo,
4TO 3aKOH (M. 2 cT. 28 CK) yctaHaBnmBaeT 0653aHHOCTb CyAa NPUBAEYb K y4acTuto B Aene o
NPV3HaHUN HepencTBUTENbHbIM Bpaka, 3aKI0YEeHHOr0 C NNLOM, HE JOCTUrWNUM BpayHoro
BO3pacTa, a TakXe C NMLOM, MPU3HAHHbBIM CyA0M HefneecrnocobHbIM, OpraH onekun u
noneynTenbcTea. OTO NO3BONSET 06ECNeynTb Haanexatlyo 3alWnTy 3aKOHHbIX MHTEPECOB
LOaHHOI KaTeropuu nuu. YyacTtue opraHa orneku 1 nonevymtenpcTsa siBnsieTcsl obssaTtenbHbiM
He3aBMCMMO OT TOr0, KEM NPeabsBNEH UCK O NPM3HaHNM bpaka HenenCTBUTENbHbIM.
lMpyvHMMas yyactme B fene, opraH onekn 1 NoneYnTenbCcTBa roTOBUT 3aKNHOYEHNE O TOM,
OyneT N yooBneTBOpPeEHME UCKa O Npu3HaHny bpaka HeaencTBUTENbHBIM COOTBETCTBOBATh
NHTEepecam HeneecnocobHOro NnM HecoBEPLUEHHONETHEro Cynpyra.
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5.3. O6cTosITENbCTBA, YCTPAHSAKOLWNE HeAEeNCTBUTENIbHOCTb Opaka

B n. 1 ct1. 29 CK ycTaHoBneHo, 4To 6pak MoXeT ObiTb NPMU3HaH CyOM AEACTBUTENbHBLIM MpU
YCNOBUW, YTO K MOMEHTY PacCMOTPEHMS Aena 0 NnpuaHaHum bpaka HeoeCTBUTENbHBIM OTNanu
Te 0bcToATeNbCTBA, KOTOPbIE B cuny 3akoHa (cT. 27 CK) npenaTcTtBoBanum ero 3akto4eHuHo.
Peub npet o Taknx 06CTOATENLCTBAX, KAK LOCTUXEHNE BCTYNMBLIMMUK B Bpak
HECOBEPLUEHHONETHUMM NMLAMU (UM OAHMM M3 HX) BpaYyHOro Bo3pacTa, Npu3HaHne
cynpyra, paHee SBNSBLWErocs HeOeecnocobHbIM, 1eecnocobHbIM B pedynbrare
BbI3LOPOBNIEHNS, NpPeKpaLLeHNe Npeablaylero HepacToprHyToro 6paka BCneacTene cMepTu
cynpyraun T.n. [MpnaHaHne cynom bpaka, 3ak0HEHHOr0 C HApPYLWEHNEM YCTaHOBEHHbIX
32KOHOM YCNOBWIA NN BOMPEKU NPenyCMOTPEHHbIM 3aKOHOM MPEnsATCTBUAM, OEeACTBUTENbHbIM
Ha3blBaeTCS B OPMAMNYECKOW NUTepaType 0340POBNEeHNEM (caHaumeit) bpaka. OnoHako
caHvpoBaHue bpaka HEBO3MOXXHO MPU PacCMOTPEHMM CyAOM Aena o NpuaHaHum bpaka
HEOENCTBUTENbHBLIM B CBA3W C HANIMYMEM MEX Y Cynpyramu 6nn3kor cTeneHn poacTea.
BMmecTe ¢ TeM 3aKOH He ycTaHaBnmBaeT 06513aTeNbHOCTU 03[0POBNEHUS (CAHUPOBAHNS)
6paka cynoMm, ecnm 0b6CTOSTENbCTBO, MPY HANNYUM KOTOPOro 3akntoyeHne bpaka He
nonyckanocb, otnano. O3poposneHne bpaka, cornacHo n. 1 ¢c1. 29 CK, — aT10 npaso, a He
06s3aHHOCTb cyna. MNoaToMy He UCKNKYeHa BO3MOXHOCTb Npu3HaHms bpaka
HeoeCTBUTENbHBLIM 1 NPV 0TNaneHN 06CTOATENBCTB, MPENSTCTBOBABLUMX €0 3aK/IIOYEHMIO.
Mo MHeHno A. M. BensikoBoii, 3T0 CBSA3AHO C TEM, YTO Bpak HEe SABNSETCS rpaxaaHCKo-
NpaBOBOW COENKON, B CBA3WN C YEM B OTHOLWEHWN HEro He MOryT NPUMEHSATHCH HOPMbI
rpax.naHckoro 3aKkoHo4arteNbCcTsa O NPU3HaHUM COENKU HeOenCTBUTENbHOM.

Ocobble npaBmna no CaHNPOBaHNIO HeoeNnCcTBUTENbHOro Hpaka, 3ak/IlYEHHOrO C
HecoBepLleHHONeTHUM, npedycMoTpeHsbl n. 2 cT. 29 CK. Cyay npenoctasneHo npaso
oTKasaTb B UCKE O MPMU3HAHUUN HEAEWCTBUTENbHbLIM Bpaka, 3aK/IKOYEHHOI 0 C NLIOM, HE
nocturwmm 6GpayHoro Bo3pacta, ecnm aToro TpebyoT MHTEPECH HECOBEPLLEHHONETHETO
cynpyra, naxe npuv Haiminm Ha MOMEHT PacCcMOTpPEeHNs aena npensTCTBYoWero
IOpPMANYECKOro pakta (HecoBepleHHoNneTrs cynpyra). [pyn aTomM MOryT 6biTb NPUHATHI BO
BHMMaHue pasnnyHble 06cTosiTenncTa (6epeMeHHOCTb UMK POXAEHNE HECOBEPLIEHHONETHE
cynpyroi pebeHka, BnmsHvne 6paka Ha COCTOsiHME 300POBbS, a TakXe
MOpPasibHO-MCUX0I0rMYeckoe COCTOSIHME HeCOBEPLWEHHONETHEro cynpyra u 1. n.). B ucke o
NPU3HaHUN HEOENCTBUTENbHBLIM Bpaka, 3akMYEHHOro C NMLOM, He AOCTUrwnM 6payHoro
BO3pacTa, MOXeT ObITb TakXe 0TKa3aHOo Npu OTCYTCTBMM COrNacusi HECOBEPLEHHONETHErO
cynpyra Ha npudHaHue bpaka HeLenCcTBUTENbHbIM. OTO YCNOBME SBNSETCS HOBbIM 1 Bonee
KOHKPETHbIM N0 CpaBHEHMIo ¢ pegakumen ct. 45 KobC, npenycmatprBasluet B Ka4ecTBe
obwero npaeuna npu paccMoTpeHnn NofobHbIX Aen y4eT MHTEPECOB Cynpyra, BCTYNVBLLETO B
6pak o OocTuxeHus bpayHoro Bo3pacta. CeMeiHblii koaekc (n. 1 ¢T. 29) B oTAn4mMe ot
KoBC (cT. 43) He coOep>XnUT NPSIMOr0  ykasaHUs 0 TOM, C Kakoro MOMeHTa bpak, 3ak/Il0YEHHbI
C HapyWweHVEeM YCTaHOBJIEHHbIX 32KOHOM YCNOBUIA, MPU3HAETCH CyIOM MMEOWNM
IOPUONYECKYIO CuUny, T. €. AeNCTBUTENbHbIM. B nutepartype no ceMenHoMy npasy HET €ANHOro
MHeHUsi No aTomy Bonpocy. Tak, V. M. KyaHeLoBa cumTaet, 4To ncxons 3 6ykBanbHOro
TonkoBaHmsa n. 1 ¢1. 29 CK 6pak npmaHaeTcs NeNCTBUTENbHBIM C MOMEHTA €ro 3aK0YeHMS,
3a NCKNIIOYeHeM cnyyasi, koraa 6pak 6bin 3aKt04EH C NIMLOM, COCTOSIWMM B APYTOM
3apernctpmpoBaHHoM Bpake (3ToT 6pak MoXeT ObiTb NPM3HAH AEACTBUTENbHBLIM C MOMEHTA

9/17



§ 5. HepencTBuTENbHOCTL Opaka

npekpalleHust npenblaywero 6paka). M. B. AHTOKONbCKas nonaraeT, 4TO Cy L NpU Hannymm
NpaBoOBOCCTAHABNMBAOWMNX (DAKTOB BrpaBe BbIHECTU PELEHNE O OENCTBUTENBHOCTY Bpaka,
HO TO/IbKO C MOMEHTa, Kora o6CcTosATeNnbCTBa, NPENATCTBYIOWME €ro 3aKYEHNI,
nepectanu cywectsoBaTtb. Ha Haw B3rnag, Hanbonee NpMeMNEMON C TOYKMN 3PEHNSI OCHOBHbIX
Hayan ceMenHoro 3akoHogartenbcrtea asnsertcs nosvums V. M. KysHeuoBsor.

Cyn He MOXeT npuaHaTtb 6pak HeLeNCTBMTENbHbBIM MO OCHOBAHWIO €r0 (PUKTUBHOCTM, ECNU
nvua, BCTyNMBLUME B (OUKTUBHBIA Bpak, pakTMHeckn co3nany CeMbto [0 PaCCMOTPEHUs aena
CynoM (T. e. Mexagy CTOpOHaMn, HECMOTPS Ha NepBOHAaYasbHble HAMEPEHUS, CIIOXMUIUCH
cynpy>xeckue oTHoweHus). [lokasaTtenbCTBamu CO30aHNSA CEMbM ABNSAIOTCA Takune
06CcTOATENBLCTBA, KaK COBMECTHOE MPOXMBAHUE 1 BeAeHMe 0bWwero xo3ancTea, oowuii
6toaxeT, pacxogoBaHue obWmMx cpeacTs Ha NPUobpeTeHne pasnmnyHoOro NMyLecTBa,
B3avMHas nogaepxka v 3abota gpyr o gpyre, poxaeHue obwero pebeHka nnm coBMECTHOE
BOCMMTaHue pebeHka apyroro cynpyra ot npenblaywero 6paka u 1. n. Cya, nay4ms Bce
ob6cToATENBCTBA Aena 1 OLEHUB UMEIOLWMECH [0Ka3aTenbCTBa, AeNaeT BbIBOL O
CPUKTUBHOCTM Bpaka unm o ero aencTeutTenbHocTu. MNpuyem B oTanume ot n. 1, 2 ¢T1. 29 CK
(No KOTOPbIM Cyn, BNpase, HO He 06513aH caHMpoBaTb 6pak) Cyn He BNpaBe BbIHECTUW PeLIeHNe
0 HedencTBUTENbHOCTUN Bpaka No OCHOBAHMIO ero PUKTMBHOCTU, ecnv ByaeT ycTaHOBMEH
doakT co3naHns CeEMbM 0O PACCMOTPEHUS Oena cynoM nvuaMmu, 3aperucTpupoBaslLUMn Takom
6pak. OgHako, ecnv CynpyXeckne OTHOLWEHNS MeX Y YKa3aHHbIMU NLaMy BO3HWUKIN yXXe
nocne NPUHATNS Cy4OM PELEHNS O Npu3HaHnn Bpaka HeLelnCTBUTENbHbBIM, OCHOBAHWIA Ans
nepecmoTpa cynebHoro peweHns He bynet. MNpu paccMoTpeHun aen nofobHon kateropun
CyL LONMXEH TwartenbHO pas3obpatbecs B haKTUYECKUX 0BCTOATENbCTBAX M 0O bEKTUBHO
oueHUTb Bce cobpaHHble AokasaTenbcTBa. B HEKOTOPbIX CMTyaumsx (Npy 3HAYNTENbHONA
pasHuLe B BO3pacTe Mexay cyrnpyramu, nogaepXxaHum nMn cyrnpyXeckux OTHOLEHWR Ha
NPOTSAXEHUN HEMNPOLONXMUTENBHOIO BPEMEHN, HANNYNN SBHO BblPa>XEeHHON UMYLLECTBEHHOW
3aMHTEPECOBAHHOCTM OOHOWM N3 CTOPOH B bpake 1 T. n.) BbIBOA Cya O pakTU4eckom
co34aHun ceMbm TpebyeT apryMeHTMpoBaHHOrO 060CHOBAHMS UCXOAS U3 UCCNEN0BaHHbIX B
cynebHoOM 3acenaHun nokasaTtenscTB. Bmecte ¢ TeM kakmx-nnbo OTANYUTENbHBIX NPU3HAKOB,
6eccrnopHO CBUAETENbCTBYIOWMUX O 0AKTMYECKOM CO34aHMN CEMbM NPY 3aKIOHEHUN
hUKTUBHOro 6paka, B Hay4HOW nuteparype n noctaHoBneHusx NneHyma BepxosHoro Cyna
P® He npmBoamnTcs. B Kax oM KOHKPETHOM ciyyae Bonpoc 06 9TOM JOMXEH pelaTtbcs
Cy[LOM Ha OCHOBE BCECTOPOHHEr0 MccnenoBaHus obctoaTenscTs gena. He ncknioveHa
CUTyaums, 4TO NPW BHEWHE CXOA4HbIX 0BCTOSATENbCTBAX CYAOM MO Pas3INyHbIM AenaMm MoXeT
OblTb NPUHATO peleHne 0 Npu3HaHMM Bpaka Kak (OUKTMBHBIM, TaK U OEACTBUTENbHbIM, B
32BUCMMOCTM OT OLIEHKWN UMEIOILMXCH [0Ka3aTeNbCTB, CBMOETENbCTBYIOWMX O PaKkTUYECKUX
OTHOLWEHMSAX, CNIOXMBLUMXCS Mexay cynpyramum B 6pake.bpak He MoXeT 6biTb NPU3HaH
HeOoehCTBUTENbHLIM MOCNE ero pacTopXeHus (kak B cyaebHoM nopsioke, Tak v B opraHax
3arca), 3a MUCKJ/Il0O4eHNeM [BYX Cly4aes:

a) Hannume mexay cynpyramu 3anpeleHHoOn 3aKOHOM CTerneHn poacTBa;

6) COCTOsiHME OOHOro N3 CyNpPyroB B MOMEHT perncrpauun bpaka B Apyrom HepacTOpPrHyToM
6pake (n. 4 ct. 29 CK).

970 03HAyaeT, YTO ECNM CyLOM BbIHECEHO PELEHME O pacToOpXeHun bpaka, To UCK O
NPU3HaHUM 3Toro 6paka HeaenCTBMTENbHbBIM NOANEXUT PACCMOTPEHMIO MWL MPU OTMEHE
yKa3aHHOro peleHns, Nockosbky, MpUHMMas ero, Cya ucxoamn n3 dpakta gencTBUTENbHOCTU
bpaka. ®akTbl U NPABOOTHOLWEHUS, YyCTAHOB/IEHHbIE TakWUM PEWeEHUEM, He MOTyT ObITb
OCMNOpeHbl TEMU Xe CTopoHamu B gpyrom npouecce (4. 2 ct. 209 'TIK). B Tex cnyyasx, korga

10/17
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Hpak pacToprHyT B OpraHax 3arca, a BnocneacTBun YyNpaBoOMOYEHHbIM TMUOM NPenbsBeHbl
TpeboBaHMs 06 aHHYIMPOBaHMK 3aNnCK O pacTopXeHun Bpaka n NPU3HaHUM ero
HeLeNCTBUTENbHbIM, Cy L BNpaBe paccMOTpeTb 3Tu TpeboBaHMs B OQHOM Mpou3BoacTee (M. 1
ct. 151 I'TIK).

5.4. MNpaBoBble NnocneacTBUs NpU3HaHUA 6paka HeaenCTBUTENIbHbIM

MNpaBoBble NOCNEACTBUSA NPU3HAHUS bpaka HeaencTBMTENbHbIM onpeaeneHbl B ¢T. 30 CK. Ux
CYyTb COCTOMT B TOM, 4TO 6paK, NPU3HaHHbIA Cy1OM HeOeACTBMTENbHbIM, HE MOPOX4aeT Npas
1 0653aHHOCTEN CYnpyroBs, T. €. peleHne cyna 0 HedencTBUTENbHOCTH bpaka BneyeT 3a
coboit aHHynMpoBaHue npae 1 0653aHHOCTE CYNpPyroB, BOSHUKLWNX C MOMEHTA
rocynapCTBEHHOW PErncTpauumn 3aknoyeHms bpaka v CylwecTBoBaBLWmMX 40 NPU3HAHUS ero
HeOeNCTBUTENbHbIM, 3a UCK/TIOYEHNEM CNyYaeB, YCTAHOBEHHbIX 3aKOHOM, @ UMEHHO M. 4 n 5
ct. 30 CK. Npwu aToM npaBa 1 0693aHHOCTN CYNpPyroB aHHyMpYTCS He Ha Oyayuiee Bpems, a
c obpaTHOi cunoin — co OHs 3aknoyeHus bpaka. Takum obpasom, bpak, NpPU3HaHHbLIA Cya0M
HeOeNCTBUTENbHbBIM, CYATAETCS TAKOBbIM CO AHS ero 3akatyeHus (n. 4 ct. 27 CK). B atom
COCTOUT MPUHUMNMANbHOE OTNIMYME NPU3HaHUS Bpaka HeLeNCTBMTENbHbBIM OT PACTOPXEHMS
6paka, korga npaea 1 0653aHHOCTM CynpyroB npekpawaioTcs Ha byayuee Bpems. lNpaBosoe
3HaYeHNe MHCTUTYTa HeAeNCTBUTENbHOCTI Bpaka B CEMENHOM NpaBe 3aK/oyaeTcs B TOM,
4TO OH JaeT BO3MOXHOCTb NpekpaTuTb NPaBoOOTHOWEHUS MeXay Cyrnpyramu, BO3HUKWKE 13
(hakTa rocyaapCTBEHHOM perncTpaummn 3aknioyeHms bpaka, UMEHHO CO OHS 3aK04YEHMS]
6paka 1 Takmm 06pa3om kak bl BO3BPATUTb CYNpyroB B NPaABOBOE MONOXEHNME,
CyllecTBOBaBLlIEe A0 3akoyeHus bpaka. B pesynbTtaTe peweHns cyna o
HeoencTBUTENbHOCTM Bpaka OH cumTaeTcs Kak Obl HECYLWECTBOBABLILMM BOOOLWE 1 Yy rpaXxaaH,
cocTosBWNX B HeEM, B cooTBeTcTBUM € M. 1 ¢T. 30 CK HEe BO3HMKAET HU NNYHbBIX, HN
MMYLECTBEHHbIX MpaB 1N 0093aHHOCTEN, Kak 9TO UMEET MECTO B AeCTBUTENbHOM Bpake. Mo
3TOW Xe NpuYnHe NpM3HaeTcs HeaeCcTBUTENbHbLIM BpayHbIii LOrOBOP, 3aK/IHOYEHHDIN
cynpyramu (n. 2 ct. 30 CK). BpayHbiii [OroBop — 370 CornaweHne nuu, BCTynawwmx B 6pak
WK COornaweHne Cyrnpyroe, OnNpenensiowee MMyLLeCTBEHHblE NpaBa U 0653aHHOCTW CynpyroB
B 6pake n (nnun) B cnyyae ero pactopxeHus (ct. 40 CK). HepenctBmtenbHocTb Hpaka Bneyet
3a coboli U HeOenCcTBUTENbHOCTb (HNYTOXHOCTbL) BpayHOro AoroBopa C MOMEHTa ero
3aknoyeHuns. MNMocnencTens HeAENCTBMTENBHOCTY (HUYTOXHOCTN) BpayHoro norosopa
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onpegensatoTca cT. 167 'K, yctaHaBnuBarowen npaBoBble NOCNEACTBUS HELENCTBUTENbHOCTU
coenkun. Obwue npasnna 34ecb TakoBbl: HEAENCTBUTENbHAS CAENKA HE BNIEYET IOPUANYECKNX
nocneacTBUiA, 3a UCKIOYEHNEM TEX, YTO CBSA3aHbl C €€ HeJEeNCTBUTETbHOCTbIO, 1 OHA
HEeOoEeWCTBUTENbHA C MOMEHTA €€ COBEPLIEHNS; Kaxaas U3 CTOPOH 0653aHa BO3BpaTUTb
LpYyron Bce Nofly4eHHoe Mo cphernke, a B c/ly4yae HEBO3MOXHOCTU BO3BPATUTb MONyYEHHOE B
HaType — BO3MECTUTb €ro CTOMMOCTb B AeHbrax (Tak HasbiBaemas OBYCTOPOHHSS
PECTUTYLNS).

K nmywectBy, npnobpeTeHHOMY COBMECTHO nuuamn, 6pak KOTOPbIX NPU3HaH
HeOeNCTBUTENbHbBIM, MPUMEHSIOTCA NONOXeHUs cT. 244—252 'K o gonesoit coBCTBEHHOCTH,
a He Hopmbl CK 06 obuelt coBMecTHOM cobCcTBEHHOCTM cynpyros (n. 2 cT. 30). Jonwn
Y4YaCTHUKOB 00/EeBO COBCTBEHHOCTU MOFYT ObITb YCTAHOBNEHbI COrNaleHneM ObiBLIMX
CYNpyroB Unv CYNTAKTCS paBHbIMKA. Takoe NpennonoXeHne MoxeT OblTb ONPOBEPrHyTO
foKasatenbCTBaMu, B TOM YMC/e BK1aOOM KaX[40ro U3 Cynpyros (OeHeXHbIMU CpeacTBaMu,
NNYHBIM TPYLAOM M T. A.) B NpMobpeTeHne 1 yBenmyeHme obwero nmywecTsa nam NHbIMm
hakTamu. BnaneHvne u nonb3oBaHMe NMyWECTBOM, HAXOASIWMMCS B LONEBO COOCTBEHHOCTN,
OCYLLECTBASOTCS MO COrnaweHunto ObIBWNX CYynpyros, a Npu HeAOCTUXEHNN COrnacus — B
nopsioke, yctaHaBnMBaeMoM cynoM. Kax aplii n3 ObiBwMX CyrnpyroB MMeeT npaso Ha
NpenocTaBneHne B ero BNafeHne 1 nonb3oBaHne YacTu obWero MMyLecTea, CopasmMepHo
ero none, a Npy HEBO3MOXHOCTM 3TOro Bnpase TpeboBaTtb OT ObiBLIEro cynpyra, Bnaaetowero
1 NOMb3YIOWEerocs NMyLWecTBOM, NPUXOAAWNMCS Ha ero 40/0, COOTBETCTBYIOLWEN
KOoMMeHcaumun. PacnopsixeHne MMywecTBOM, HaxXoAsWMMCS B ONEBO COBCTBEHHOCTH,
OCYLWECTBNSAETCA NO COrnaleHnio BCeX ee Y4aCTHUKOB. bbiBWWIA Cynpyr Kak y4acTHUK
L0NEeBO COBCTBEHHOCTW BNpaBe Mo CBOEMY YCMOTPEHMIO MpoAaTh, NoAapuTh, 3aBellathb,
oThaTth B 3a/10r CBOK 40N MO0 pacnopsaanTbes el UHbIM 06pasom ¢ cobniogeHnem
npenMyLecTBEHHOro Npaea gpyroro cynpyra Ha rnokynky ngonv. Vmywecrtso, Haxoasuweecs B
LI0NEBOW COBCTBEHHOCTM, MOXET ObiTb pa3aeneHo Mexnay ObiBwuMYM cyrnpyramm no
cornaweHnto Mmexay Humn. Kaxoblii n3 Hux snpase TpeboBaTb BblAena CBOE oonu m3
obwero nmywectea. MNpn HeJOCTUXEHNM MexX Ay ObIBLWMMK CynpyramMu cornaweHns o crnocobe
N yCnoBusix pasaena obwero vMmywecTBa WA Bblaena aonv 04HOro U3 HMX ntoboi 13 HbiBlmnx
Cynpyros Bnpase B cynebHoM nopsake TpeboBaTtb BblAena B HAaType CBOEN Aonun n3 obwero
nmyuwectea. Ecnm xe Bblgen 0onm B HaType HeBO3MoXeH 6e3 HecopasaMepHoro yuepba
MMYLECTBY, HaxoaswWeMycs B 06wer COBCTBEHHOCTU, N HE OONYCKAETCH 3aKOHOM,
BblAENSOWNIACS CODCTBEHHUK UMEET NPaBOo Ha BbiNiaTty eMy CTOMMOCTU €ro OOoNn Apyrum
Yy4YaCTHUKOM [0NEeBO COBCTBEHHOCTU. Hecopa3aMepHOCTb MMYLLECTBA, BbIAENSEMOro B HaType
Yy4YacCTHUKY OONEeBO COBCTBEHHOCTM, A0ONe B NpaBe COBCTBEHHOCTUN yCTPaHAETCS BbinNnaTow
COOTBETCTBYIOWEN AEHEXHON CyMMbl NN NHOW KOMNeHcaumen. C nonyyeHnem KomneHcauum
cobCTBEHHUK yTpaynBaeT MpaBo Ha [Ao/o B 0buem nMylectee. BollwepaccMoTpeHHble
MONOXEHMNS KacaloTCqd COBMECTHO NPYOOPETEHHOrO MMyWecTBa nuuammn, 6pak KoTopbix
NPU3HaH CyooM HepencTBuTeNnbHbIM. Ecnu xe cynpyr npuobpen B nepnon Takoro 6paka
Kakoe-nnmbo UMyLecTBO Ha CBOE MMS, TO OHO CYMTAETCS NpuHaanexawmm emy. pyroin
Cynpyr B TaKoM cilyqae MoxeT TpeboBaTb NPU3HaHNS 3a HUM NpaBa Ha [0/ B 3TOM
MMyLLECTBE, HO TONbKO TOrAa, Koraa OH y4acTBoBan B ero npuobpeTeHnn cBonMn
cpencteamu u (Mnn) CBOUM TPYOOM.

MNpu3HaHve bpaka HeJencTBUTENbHbLIM BNeYeT aHHYIMPOBaHME U Takux Npae Cynpyros, Kak:
a) NPaBO Ha HOLWeHWe haMunn, NPUHATON NPU rOCy0apCTBEHHOM PeErncTpaumnm 3aknoyeHns
bpaka;
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6) NpaBo Ha NOny4yeHne B CNy4yae Hy>X4aeMOCTN N HETPYLOCNOCOBHOCTY CoaepXaHus oT
LpYyroro cynpyra;

B) MPABO NO/Ib30BATbLCS XUNOW NNOWAAb0 OPYroro cynpyra npu BCENEHUM B HEE MOCne
3aknoyeHns bpaka;

) NpaBo HacneLoBaHUs Nno 3aKOHy MOCNe CMEePTU Cynpyra;

[l) NPaBO Ha MNEeHCU'MO CNyYar NoTepu KoOpMubLa 1 ap.

Tak, Hanpumep, cynpyr, NPUHABLLNA NPW rocy4apCTBEHHOM

perncTpaunn 3aknoyeHns bpaka oamMmmnnio opyroro cynpyra, yTpaymBaeTt NpaBo HOCUTb 3Ty
hamMunnio C MOMeHTa Npu3HaHusl bpaka HeencTBUTENbHBIM, U €My MNpUCBanBaeTCs
nobpayHas chamunms.

N3 npaBmna o TOM, YTO HeOeNCTBUTENbHbIA 6pak He MOPOXAAET HUKAKUX MPABOBbLIX
nocnencTeuii ons nuu, B Hem coctosBwmx, CK (n. 4, 5 ct. 30) npeaycMOTPEHbI NCKTHOYEHNS.
OHn kacatoTcsi OOPOCOBECTHOMO Cynpyra, T. €. Cynpyra, npasa KOTOPOro HapyLweHbl
3aknyeHnem Takoro 6paka (Hanpumep, cynpyra, He 3HaBLIEero 0 HaNMyYUM NPensaTCTBUIA K
3aK/oyeHnto bpaka) 1 HanpaB/eHbl Ha 3alWNTY ero NpaB U 3aKOHHbIX MHTEPeCoB. B n3bsaTne
13 obWwnx npasun cyn BNpase:

a) NpuaHaTb 3a AOOPOCOBECTHLIM CYNpyroM NpaBo Ha NoJslyYeHne oT Apyroro cynpyra
cofepXaHus (anMMeHTOB) MO OCHOBAHWAM 1 B nNopsake, npeaycMoTpeHHbiM cT. 90, 91 CK;
6) npuMeHNTb Nonoxexus cT. 34, 38, 39 CK 06 obweit COBMECTHON COBCTBEHHOCTM Cynpyros
B OTHOWEHMN [0OPOCOBECTHOrO Cynpyra npv pasgene nMywecTsa, NpruobpeTeHHOro
CynpyramMum COBMECTHO 4O MOMeHTa Npu3HaHus bpaka HeaeNnCTBMTENbHBIM (€CNM HOPMbI 00
obLwei COBMECTHOW COBCTBEHHOCTM cyrnpyroe 6onee 6naronpusitTHol 4N 0O6POCOBECTHOO
cynpyra);

B) NPU3HaTb 3aK/IOYEHHbIN BpayHbIii OrOBOP OEACTBUTENbHBIM MOMHOCTLIO UM YACTUYHO,
€Cnn 3TO OTBeYaeT nHTepecam [0OPOCOBECTHOro cynpyra. BoamMoXHOCTU NpU3HaHUs CynoM
6payHoro gorosopa OeNCTBUTENbHBIM NMOMHOCTLIO MW HYACTUYHO, a TakXe pasgena
COBMECTHO npuobpeTeHHOro nmywectsa no npasmnam CK o coBMecTHo coBCTBEHHOCTH
cynpyroB 06ycnoBneHbl HEOOX0AMMOCTbIO 3aLMTbI HAPYLWEHHbIX NPaB 40OPOCOBECTHOrO
cynpyra B KOHKPETHbIX XWU3HEHHbIX CUTyaunsx U MOryT BbiTb peannM3oBaHbl TONbKO B 3TUX
Lensx.

LobpocosecTHoMy cynpyry CK (n. 4 cT. 30) npegocTaBneHo Takxe npaso TpeboBaTtb OT
LPYroro BUHOBHOrO Cyrnpyra BO3MELEHUS MPUYMHEHHOIO eMy MaTtepranbHOro U MopanbHOro
Bpena no npasuniam, NpeayCcMOTPEHHbBIM FPax 4aHCKMM 3aKOHO4ATENbCTBOM (T. €. B
cooTBeTcTBUM co cT. 15, 151, 1064, 1082, 1085, 1100, 1101 I'K). lNon Bpenom noHMMaeTcs
yManeHme oxXpaHsieMoro 3akOHOM MaTtepuanbHoOro UM HematepuanbHoro 6nara (Hanpumep,
3[10POBbS YENOBEKA, YECTW, AOCTOMHCTBA, [06poro nmenHn). OH NnoapasnenseTcs Ha
MMYLIECTBEHHbI U MOpasbHblil. Bpen, KoTopblii MOXET ObiTb OLEHEH B AeHbrax, — 3T0
MMYLECTBEHHbIV (MaTepranbHbiii) Bpea. VIMywecTBEHHbIN Bpea MOXeT ObiTb pe3ynbTaToM
HapyLeHNsl Kak MMYLWECTBEHHbIX, TaK U HEMMYLLECTBEHHbIX Bnar (npae) rpaxgaHunHa.
MopanbHblii Bpen — 370 (pusmyeckme nnm HpaBCTBEHHbIE CTPAAAHUS FpaX AaHUHA
BCNEACTBME HapYLWeEHWs ero npas.

MNpw BO3MELLEHUN MMYLLECTBEHHOrO Bpeaa AecTByeT o6wWwmii NpMHUMM NONHOrO ero
BOo3MeLleHus. Jlmuo, OTBETCTBEHHOE 3a NPUYUHEHME Bpena (B paccMaTprvBaeMOM Cry4yae 370
Heno0OpPOCOBECTHbIV BUHOBHbIV Cynpyr), 06s43aHO BO3MECTUTb YObITKU, MOHECEHHbIE
006pPOCOBECTHBIM CyNpPYroM B peaynbTaTte 3ak/toveHns bpaka, NpuaHaHHOro-BnocneacTBum
CylOM HegnenctBuTenbHbIM. Mpn aTom nop ybbiTkamm cornacHo cT. 15 MK noHnmatroTcs
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pacxobl, KOTOpbIE MU0, Ybe MPaBO HapPYLWeEHO, MPOU3BENO AN AONXHO ByOeT Npou3BecTu
L1151 BOCCTAHOBNEHWNS HapyLWeHHOro npaea, yrpara unvm noBpexneHne ero nmylecTsa
(peanbHblil ywepb), a TakXe Henony4YeHHbIe AOX04bl, KOTOPbIE 3TO NIULO NOJy4no bbl, ecnu
6bl ero NnpaBo He 6bINo HapywWweHo (ynyweHHas Bbiroga). Cyn MOXET BO3N0OXUTb Ha
HenobpoCOBECTHOrO cynpyra Takxe 00653aHHOCTb KOMMEHcaLumn MopanbHOro Bpena
006pOCOBECTHOMY CYNpyry (T. €. MPUYMHEHHBIX EMY (PU3NYECKMX NN HPABCTBEHHbIX
cTpagaHuii). KomneHcauus MopanbHOro Bpefa cynpyry OCywecTBnsgeTCcs He3aBUcMMo OT
noanexauero BO3MELEHNO NMYLeCTBEHHOr o Bpeaa. Npn onpeneneHnn pasmepa
KOMMEeHcaLumm MopanbHOro Bpefa B AeHeXHOon hopMe cyd npuHMMaeT BO BHUMaHME CTeNeHb
BUHbI HAapYWMWTENS N MHblE 3aCNyXMBaKoWMe BHUMAHNS 0OCTOATENbCTBA, a TaKXe Y4YNTbIBAET
XapakTep 1 cTeneHb PU3MYeCKMUX U HPABCTBEHHbIX CTPALAHUNA, CBA3AHHbIX C
MHAMBMAYANbHBIMU OCODEHHOCTSMM Cynpyra, KOTOPOMY NpuUYMHeH Bpen. Kpome Toro, cyaom
06s3aTenbHO NPMHNMAIOTCS BO BHUMaHNe TpeboBaHNs pasyMHOCTU 1 CNpaBeaIMBOCTH, Kak
a70 cnegyet u3 cT. 151, 1101 I'K.

J[06pOCOBECTHBIN Cynpyr Npu NpuaHaHum bpaka HenehcTBUTENbHbIM, cornacHo n. 5 c1. 30
CK, nmeeT npaBo COXpaHNTb U3BpaHHYO UM Npu 3aknyYeHun bpaka amunnio BHe
3aBMCUMOCTM OT OCHOBaHWIA Npu3HaHns 6paka HeaenhcTBUTeNbHbIM. MOTUBBI COXpaHEHMS
hamMunmm MoryT OblTb pPa3nnMyHbl U NPABOBOro 3Ha4YeHNs He nMetoT. OQHako Npv XenaHum
00BPOCOBECTHOrO cynpyra goammnust MoXeT BblTb UM M3MEHeHa Ha f0bpayHyto.
LlenecoobpazHocTb coxpaHeHns B CK paHee 3akpenneHHoro B cT. 46 KobC npasuna
obycnoBneHa He TONIbKO NpenocTaBneHmeM [o6poCoBECTHOMY Cynpyry BO3MOXHOCTU
MPUHSATUS anbTEePHATUBHOrO PELWEHUS O CBOE (hamMmnnm nocne npusHaHns dpaka
HEeOEeNnCTBUTENbHBIM, HO 1 TEM, 4TO N3bpaHHas Npu BCTynneHun B Gpak chammnms
NpucCBanBaeTCs OETSAM, POXAEHHbLIM B HEAEWCTBUTENBHOM Opake, NpaBa KOTOPbIX HE MOryT
ObITb yweMneHbl ncxoas na Tpebosanuii cT. 25 Beeoblwel neknapaunm npas YenoBeka.

CK (n. 3 c1. 30) 3akpenneHo NpuHUMNManbHO BaXHOE MOMI0XEHUE O TOM, 4YTO MpuU3HaHue
bpaka HeLeNCTBMTENbHBIM HE ENN- IeT HAa NpaBa AeTel, POAMBLINXCS B TaKOM Bpake nnu B
TEeYeHMe TPexXcoT AHEN CO OHA npu3HaHns bpaka HeoenCTBUTENbHBIM, YTO COrnacyeTcs ¢
npeaycMoTpeHHow n. 2 cT. 48 CK npe3ymnuueit oTLOBCTBA cynpyra (6biBlwero cynpyra)
Matepu pebeHka (ecnv He [OKa3aHO MHOE), B TOM YUCNE 1 Npu Npu3HaHum bpaka
HenoencTBuTeNnbHbIM. [leTun, poavslmecs B 6pake, NPU3HaHHOM HELEACTBUTENbHbBIM (UK B
TEeYeHMe TPEexXcoT OHEN CO OHSA Npu3HaHns 6paka HeoeNCTBUTENbHBIM), UMEIOT Takne Xe
npasa 1 06513aHHOCTU MO OTHOLWEHWUIO K POAUTENSM N X POLACTBEHHUKAM, YTO MMEIOT OETH,
POXAEHHbIE B AeNCTBMTENBbHOM Bpake. Takum 06pas3om, NpaBoBble NOCNEACTBUS
HenencTBuTenbHocTM Bpaka, yctaHoBneHHble n. 1 ¢T. 30 CK, kacatoTcsi TONbKO Cynpyros, HO
He 3aTparusaloT npaea geTen.

KoHTponbHbie BONpocChbl

1. Cchopmynupyiite noHATMe 6paka No CEMENHOMY NpaBy W BblAeNNTE ero lpuanyeckme
MPU3HaKW.
2. Pasnuyatotcst v NoHsATUS «3aknoyeHne 6paka» 1 «rocynapcTBEHHas perucrpaums
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3akno4yeHuns bpaka»? Mpn oTBETE COWNNTECH HA NPaBOBbIE HOPMbI.

3. B yem 3akntovaeTcs ropuamnyeckoe n npakTnyeckoe 3HavyeHme rocynapcTBeHHOM
perucTtpauun bpaka?

4. imeeT nu topnanyeckyto cuny 6pak, 3ak/Il04YEHHbIR N0 peNUrno3HbIM obpsaam?

5. HasoBuTe ycnosus 3aknoyeHns bpaka.

6. LlonyckaeTtcs nn 3aknoyeHme bpaka Yyepes npeacTaBuTenei, 3a04Ho?

7. B yeM cocTouT topnanyeckoe coaepXXaHue B3aMMHOro cornacusi nuu, Bctynawowmx B 6pak?
8. Kakoii 6payHblii BO3pacT yCTaHOB/EH 3aKOHO4ATENbCTBOM? YKaXNTE OCHOBAHUS U
topnanyeckme nocneacTBms ero CHUXeEHUS.

9. B kakumx cnyyasix nornyckaeTtcsi CHuXeHme 6payHoro Bo3pacta, A0 Kakux rpaHuy? Kem
pewaeTcs BONPOC O CHUXEeHUN bpayHoro Bo3pacta?

10. Kakne npensaTcTBus K 3ak/to4eHnto bpaka npenycMoTpeHbl AEACTBYOWNM
3aKoHO4aTeNbCTBOM?

11. JonycTumo nn 3akntodeHne bpaka mexay bpatbsimMm U cecTpamu, YCbIHOBUTENSMA U
YCbIHOBNEHHbIMUN?

12. NIMetoT nu ropnanyeckoe 3HavyeHne oakTnyeckne CynpyXxeckmne oTHoOWEHNS?

13. PacckaxuTe 0 nopsake rocynapCTBEHHOM perncTpaummn 3aknodeHns bpaka. Kakumm
HOPMaTMBHbLIMK aKkTamn OH perynupyertcsa?

14. MoxeT nv 6blTb COKpaLLEH UM YBENNYEH YCTAHOBNEHHbIN 3aKOHOM CPOK  3aK/IH04EHUS!
bpaka nocne nogayv 3asiBNeHNs B OpraH 3arca niuamu, Xenawowmmm BCTynnTb B Opak?

15. PacckaxuTte 06 OCHOBaHWSIX U NOPSiOKE MeOMUMHCKOro obcnenoBaHns nuu, BCTynarowmx
B Opak.

16. HazoBunTe ocHOBaHMs, HeobxoouMble Ans NpU3HaHus bpaka HenelcTBUTENbHbIM.

17. Yto cnepyeT noHMMaTb Non PUKTMBHbLIM Bpakom?

18. PacckaxuTe o nopsiake npusHaHus bpaka HeoencTBUTENbHbIM.

19. K10 MoXxeT 06paTtnTbCs B Cy4 C MICKOM O Npu3HaHum 6paka HeaencTBUTEeNbHbIM?

20. Kakune npaBoBble NOCNEACTBUS HACTYNaKT NpU Npu3HaHUM cyaom bpaka
HenencTBuTenbHbIM? C Kakoro MoMeHTa bpak cuMtaeTcs HeAenCTBUTENbHBIM?

21. MiMetoTCsa N UCKNIIOYEHUS U3 NpaBuia 0 TOM, YTO HeAEeNCTBMTENbHbIA Bpak He nopoxaaeT
HUKaknx npas 1 06si3aHHOCTEN ANa Cynpyros?

22. MNepedncnmte 06CTOSTENbCTBA, YCTPaHSIOWME HeOECTBUTENbHOCTL Bpaka.

23. Bnpaee nv 00BPOCOBECTHbIN Cynpyr Npu BbIHECEHWM CYIOM PELEHUS O NpU3HaHUM bpaka
HelenCcTBUTENbHbIM TpeboBaTb BO3MELEHNS eMy MaTepuranbHOro U MopasnbHoro Bpena?
Ecnu pa, 10 B Kakom nopsake?

PekomeHayeMas nutepartypa

AHTOkKonbckasa M. B. Kypc nekumii no cemernHomy npasy, 1995. C. 39—48, 52, 53, 58—61,
65—69.

AHTOoKONnbCKas M. B. CemeliHoe npaBo: YyebHuk. 2-e n3g. M., 1999. C. 103—126.
Bensikosa A. M. Bonpocbl coBETCKOro ceMenHoro npaea B cynebHoi npaktuke. M., 1989. C.
8—26.

15/17



§ 5. HepencTBuTENbHOCTL Opaka

MunpeHko T. B., KysHeuosa M. M., Makcumosuu J1. B., Bnacos tO. H, Xa3osa O. A.
CemeiiHbIn Kogekce 1 bpayHblii gorosop // Bubnnoteka xypHana «CoumanbHas 3awmuTas.
1996. Boin. 5. C. 78— 81, 159—162.

MpaxpaHckoe npaeo: YyebHuk. Yactb Il / Mog pexn. A. . Cepreesa, 0. K. ToncToro. M.,
1998. C. 263—272, 325—337.

"paxpaHckoe 1 TOProBoe NpaBo KannTanucTnyeckmnx rocynapcts: YuebHuk / Mog pea. E. A.
Bacunbesa. M., 1993. ['n. 25. C. 515—531.

"paxpaHckoe, TOProBoe 1 CeMeinHoe, NpaBo KannTtanucTnyecknx rocynapcts: COOpHMK
HOPMaTMBHbIX aKTOB: rpaxaaHckue u Toproeble kogekcol / MNog pen. B. K. MNyynHekoro,M. U.
Kynaruna. M., 1986. C. 23-25, 158, 159, 195-197.

3earuHuesa J1. M., MnioxuHaM. A., PeweTHukosa M. B. [JokasbiBaHue B cynebHol npakTuke
no rpaxgaHckmm genam. M., 1999. C. 104, 105.

KawaHnHa T. B., KawaHuH A. B. OcHoBbl poccuiickoro npasa. 2-e nsg. M., 2000. C. 518—526.
Kosnep A. N. AHTpononorus npasa: Y4ebHuk ons sy3os. M., 2002. C. 411—425.
KommeHTapwuii k KOHBEHUMM O 3aimMTe NpaB YenoBeka U OCHOBHbIX CBOOOA 1 NpaKkTUKe ee
npumeHeHns / MNop obuw. pen.

B. A. TymaHoBa n JI. M. DHTuHa. M., 2002. C. 199—204. KommeHTapuin k. CemenHoMy
konekcy Poccuiickon depepaunn / OTB. pea. V. M. KysHeuosa. 2-e n3g. M., 2000. C. 51—77,
97—115.

KommeHTapuii k CemeiiHomy konekcy Poccuiickon @epepaunm / Mog obw. pea. M. B.
KpawennHHukosa n . . Cepyruna. 2-e n3g. M., 2001. C. 47—64, 82—93.

KyasHeuosa M. M. KoMMeHTapuin K 3akoHoOaTenbCTBY O perncrpaLmm akToB rpaxaaHckoro
coctosHua. M., 2002. C. 24—31, 178—185.

MakcumoBuy J1. PukTuBHbIA 6pak // 3akoH. 1997. Ne 11. C. 73-75.

Matsees I". K. CoBeTckoe cemeiHoe npaso. M., 1985. C. 42—84.

KyHuupbiH A. P. O6pasubl cy1ebHbIX JOKYMEHTOB (C KOMMEHTAPMAMU 3aKOHOLATENbCTBA U
cynebHoin npakTtuku) / Mop pea. O. E. KytadomHaM. 1997. C. 86—88.

Macesuy M. I"., Ky3Heuosa W. M., Mapbiwesa H. W. Hosbin CemelnHbin kogekc Poccuiickoi
®depepaunn // Jeno n npaso. 1996. Ne 1. C. 22-24.

Hevaesa A. M. Bpak, cembs, 3akoH. M., 1984. C. 6—73.

Heyaesa A. M. HoBbin CemMeiHbin kogekc // Tocyaapcteo v npaeo. 1996. Ne 6. C. 57.
Heyaesa A. M. CemeitHoe npaBo: Kypc nekuuii. 2-e naa. M., 2001. C. 88—98, 110—117.
ManasH P. A. XpuctrnaHckue KopHu coBpemeHHoro npaea. M., 2002. C. 90—100, 103—107.
MonsaHckwnia M. J1. OTeyecTBeHHOE BpayHo-ceMeliHoe 3akoHonaTenbcTBo: o1 K3AICa 1918
rona oo Hawwvx gHen // XypHan poccuiickoro npasa. 1997. Ne 10. C. 126—134.
MuenuHuesa J1. M. MpakTukym no cemenHomy npasy. 4-e u3g., nepepab. n gon. M., 2003. C.
19—38.

MyenuHuesa J1. M. KommeHTapuin k CemenHoMy konekcy Poccuitickon ®enepauun. 3-€ nsg,.,
nepepab. n gon. M., 2003. C. 55—81, 114—134.

MuenuHuesa J1. M. O cemeiiHom 3akoHoaaTenbcTBe cybbekToB Poccuiickoin Penepauun //
XypHan poccuickoro npasa. 1998. Ne 3. C. 30—32.

MuenuHuesa J1. M. CemeinHoe npaso Poccun: Kpatkuii y4ebHbi Kypc. 2-e n3ga., nepepab. u
non. M., 2002. C. 46—77.

MyenuHuesa J1. M. CooTHOWeEHWE HOPM CEMENHOro nNpasa, Mopanu n penurun npu
3akntoyeHun bpaka B Poccuiickoih @enepaumm // XpuctnaHcteo. HpaBcTBeHHOCTb. Mpaso.
M., 2000. C. 115— 119.

16/17



§ 5. HepencTBuTENbHOCTL Opaka

CenyruH N. N. ®epepanbHblii 3akoH «O6 akTax rpaxaaHCKOro CoOCTOSHUS» . KoMMeHTapwiA.
M., 1998. C. 68—85.

CemeiHbin kopekc Poccuiickon denepaunn. C nocTaTenHbIM NPUIOXEHNEM HOPMATMUBHbIX
akToB 1 gokymeHtoB / Coct. J1. M. NyennHuesa, C. B. lNyenuHues. 2-e n3a. M., 2000. C.
134—151.

CwuHarickuin B. . Pycckoe rpaxpaHckoe npaso. M., 2002. C. 483—498.

CoBeTtckoe ceMmeinHoe npaso / [og pen. B. A. PaceHuesa. M., 1982. C. 64—92.
CnpaBOYHUK MO OoKasblBaHWIO B rpaxaaHckom cygonpoundsonctee / Noa pea. W. B.
PewetHnkoson. M., 2002. C. 222—227.

TapycuHa H. H. CemennHoe npaBo. M., 2001. C. 42—72.

Xaszoea O. A. bpak u pa3eog B bypxya3HoMm ceMeliHoM npaee. CpaBHUTENbHO-NPAaBOBOA
aHanus. M., 1988. C. 3—61.

Yanas /1. A., boukoea T. A. 9Bontoums cemeinHo-bpayHoro npaesa 1 0CobEHHOCTU ero
pa3snTtua B Poccum (cpaBHMTENbHO-NPAaBOBOWM 3KCKypC) // VicTopus rocynapcTea v npasa.
2001. Ne 1. C. 28—30.

Yevot . M. bpak, cembs, 3akoH. M., 1984. C. 3—94.

lLlaxmaTtoB B. IN. 3akoHomatenbcTBo 0 6pake n cembe (MpakTrka NpUMEeHeHNs, HEKOTopbIe
Bonpockbl Teopun). Tomck, 1981. C. 7—23.

WenotTo M. J1. [leiicTBMe BO BPEMEHUN OTAENbHbBIX HOPM CEMENHOro 3akoHomartenbcrea //
Mpobnembl COBPEMEHHOTO rpaxaaHckoro npasa. M., 2000. C. 347—350.

WepweHeBuy . . Y4ebHMK pyccKoro rpaxaaHckoro npaea (no maganuto 1907 r.). M., 1995.
C. 408—419.

17717



