Cratbs 41. MpaBa u 06513aHHOCTU NULL, Y4aCTBYHOLLMX B gene

1. Nluua, yyacTeylowue B fene, MMEIOT NPaBo 3HAKOMUTLCS C MaTepuanammn nena, ngenatb
BbIMNUCKYM U3 HUX, CHUMATb KOMWUW; 3asIBNSiTb OTBOAbI; MPEACTABNSATb JOKa3aTelbCcTea U
3HaKOMUTbCA C AoKa3aTeNbCTBaMU, NPeACTaBeHHbIMI OPYrMU NMLAMU, Y4aCTBYIOWNMY B
nene, Ao Havana cynebHoro pasbupartenbcTBa; y4acTBOBATb B UCCNELOBAHUM
Ln0Ka3aTenbCTB; 3a4aBaTtb BONPOCH APYrM yHacTHMKaM apbutpakHoro npouecca, 3asBnsaTb
xofaTaincTea, Aenatb 3asBneHus), AaBatb 06 bSCHEHNS apbuTpaxXHOMY Cyay, NPUBOANTL CBOU
[0BOAbI MO BCEM BO3HMKAIOWMM B XO[e PacCMOTPEHNS fena BOoNpocam; 3HaKOMUTBLCS C
xo[aTancTeamm, 3asiBNEHHbIMA PYrUMK MLaMm, Bo3paxaTb NPOTMB X04aTancTs, AOBOAOB
OPYrux Nnu, y4acTByOWMUX B Aene; 3HaTb 0 Xxanobax, nogaHHbIX ApyrumMm nuuamu,
yyacTBYOWMMM B Aefe, 3HaTb O MPUHSATLIX MO AaHHOMY Aeny cyaebHbIX akTax U nony4yaTtb
cynebHble aKkTbl, MPUHUMaEMbIe B BUIE OTAE/NbHbIX AOKYMEHTOB, M X KONUW B MopsaKe,
NpPenyCcMOTPEHHOM HacTosIwmMM KOAEKCOM; 3HaKOMUTLCS C 0COBbIM MHEHVEM CYy bW MO AeNy;
o6xanoeatb cynebHble aKkTbl; NONb30BaTLCS MHLIMU NPOLECCYyanbHbIMI NpaBamum,
NpenoCTaBeHHbIMU UM HAcTOSIWMM KoLeKcoM 1 ApyruMin doefepanbHbIMY 3aKOHaMU.

Nuua, yyacTeylowme B gene, Takxe BNpase NpeacTaBnsaTb B apOUTpaxHbiii Cy LOKYMEHTHI B
SN1eKTPOHHOM BMAE, B TOM YUC/ie B DOPME 3/IEKTPOHHOI0 AOKYMEHTa, NOANMMCAHHOr0
5NeKTPOHHOM NOANUCHLIO B NOpsaake, yCTaHOBNEHHOM 3aKkoHo4aTeNbCTBOM Poccuiickoi
denepaunu, 3anonHATbL POpMy, pa3melleHHYo Ha oduLmnanbHOM canTe cyna B
NHPOPMaLIMOHHO-TENEKOMMYHUKALUNOHHOM ceTu "VIHTepHeT".

2. Ilnua, ydyacTeyouwne B oene, 4o0NXHbl ,El,O6pOCOBeCTHO Nnob30BaTbCA BCEMU
npuHagnexauwnmm nMm npoueccyanbHbIMA NMpaBaMin.

3noynoTpebneHve npoueccyanbHbIMU NpaBamMm Nuuamu, y4acTBYOWMMMY B AeNe, BNeYeT 3a
coboit ans aTUX N1u NPeaycMoTpeHHble HacToswmM Kogekcom HebnaronpusaTHble
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nocnenctBeus.

3. Nuua, yyacTtsylowme B gene, HecyT npoueccyanbHble 06513aHHOCTW, NPeayCMOTPEHHbIE
HacTosiwmMM KoagekcoM 1 apyrumm doenepasnbHbIMU 3aKOHaMU U BO3NOXEHHbBIE Ha HUX
apObuTpaxXHbIM CydOM B COOTBETCTBUM C HAcToAwmM Kooekcom.

HeuncnonHeHue npoueccyanbHbIX obsizaHHOCTE nmuamin, y4actByrOWwnMM B oene, sBnedet 3a
coboit gna aTux nuuy npenycMoTpeHHbIe HAaCTOoAWMM Konoekcom nocnencrteus.

< Crartba 40. CocTtaB nuu, y4acTBYIOWMX B Aene

Cratbs 42. NpaBa nuL, He y4acTBOBaBLIMX B ieNe, 0 NpaBax 1 06 0693aHHOCTSAX KOTOPbIX
apObuTPaxXHbIA cya NPUHSAN cyaebHbln akT >

KOMMEHTAPUU K CTATbBE 41 AINK P®
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Cratbs 41. NMpaBa n 06513aHHOCTU NNLL,, Y4aCTBYIOLLUX B gene

1. CtaTbs HasbiBaeTcs "Mpaea 1 0653aHHOCTN Nuu, yHacTeytowmx B aene”. OgHako oHa
COLEPXMT B pa3BepHYTOM BMUAE NULWb Npasa 3TuX nuL, (XoTa N X CNIMCOK HE HOCUT 3aKPbITOro
xapakTepa). Yto kacaeTcs 06sa3aHHOCTE, TO B 3TOM nnaHe Hopma cT. 41 AMNK Hocut
OTCbINIOYHbIN XapakTep. bonee KOHKPETHO OHW onpeneneHbl B NHbIX ctatbax AlK:
06513aHHOCTb COOOWMTL O NEPEMeHe CBOEro afpeca Bo BpeMsi Mpou3BoAcTBa no aeny (CT.
124), 06513aHHOCTb NpPeAcTaBnATb AokasatenbcTsa (CT. 65) n T1.4.

2. 3akpenneHHblii B 4. 1 kommeHTMpyeMoli ctatbn AMNK o6bem npoLeccyasnbHbiX Npas
aBnsieTcs oOWMUM ONs BCeX N, y4acTBylowmx B gene. Mprnyem aTn npaBa peannayoTcs kak
NPV paccMOTPeHUn ntoboi kateropum gen, Tak 1 Ha Bcex ctaamsax apbmTpaxHoro npowecca,
€C/i1 B 3aKOHe MNpsIMO He YCTaHOoBNEeHO nHoe. B ykasaHHbix B CT. 41 npaBax Haxooat
oTpaxeHne pyHaaMeHTanbHble MPUHUMUMBI COBPEMEHHOIO apbuTpaxKHOro npouecca.
MpUHUMN OMCNO3MTMBHOCTM BbipaxaeTcs, HanpuMmep, B npase obxanoeaTtb cynebHble akTbl B
YyCTaHOB/IEHHOM Nopsaake (MPUMEHNTENBHO K ONPeaeNeHNaM NNLWb B Cnyvasx, koraa aT1o
npenycMOTPEHO 3aKOHOM), YTO CBMAETENbCTBYET O 3aBUCMMOCTM nepexona npouecca us
WHCTaHUMN B MHCTAHUMIO OT BONW NNLA, Y4aCTBYOWEro B gene (MCKAYeHne nuwb Haa3opHas
WHCTaHUMW4, roe Bon 3TOro nvua HegoCcTaTto4HO, CM. KOMMEHTapUid K CT. CT. 292, 293, 295,
296, 299 Al1K).

B npaBax nuu, y4acTByoWmMX B ene, oTpaxaeTcs U Takon NPUHUMM, Kak COCTA3aTeNbHOCTb.
OT0 BMOHO U3 (pakTa HA4EeNeHNs ux NpaBoM NPeacTaBnsaTb AoKasaTenbCTBa, y4acTBoBaTh B
nccnenosaHMM nokasaTenbCTB, 3a0aBaTh BONPOCH! APYrM NuuaMm, y4acTBYOLWMM B Oene,
3a8BNATb Xooatancrtea u T.40.

ECTb B 4. 1 KOMMEHTMPYEMOI CTaTbN HEKOTOPbLIE HOBbIE MOMI0XEHUS. Tak, Tenepb
paspelwaeTcs 3HaKOMUTbCS C foKasaTebCTBamMn, NpeacTasfieHHbIMU OPYrMMY nuLamMn, Nuilb
"no Hayana cynebHoro pasbupartenncTea”. Ecnv aTy HOpMy UCTONKOBATbL Kak 3anpeT
3HaKOMMUTbCS C COOTBETCTBYIOWMMM AoKa3aTeNbCTBaMu 40 NepBOro cynebHoro 3acenaHms,
Korpa Leno Hayano paccMaTpuBaTbCs MO CYLECTBY, TO 3T0 ByeT cepbe3HbIM 1, BUAMMO,
4ype3MepHbIM OrpaHnYeHnem NpuHLMNa CoCTA3aTeNlbHOCTU, 4TO BPSAL NN AOMYCTUMO.
B03MOXHO, 3TO He O4YeHb yaayHas nonbiTka CTUMYNMPOBATb NNL, Y4aCcTBYOWMNX B Aene,
3HAKOMUTbCH C gokasaTtenbcTBamu, NpeacTaBisgeMbiMi ApYrMMA NuLamu, y4acTeyoWwnMin B
nene, 0o Havana cynebHoro 3acenaHus, a He B xoae camoro pasbvpartenbcTea. B Takom
Cnyyae BCTaeT BOMPOC O TOM, KakK ObITb, €CNKN AoKa3aTe/bcTBa NPeacTaBnsaoTCcs B Xo4e
cynebHoro 3acenaHus, Beab 03HAKOMUTbLCS C HUMK [0 3acenaHusi 6blfo HEBO3MOXHO. U
y4acTBoBaTb B UCCNeOOBaHUN 00Ka3aTeNbCTB, YTO BblAE/IEHO B KA4eCTBE CaMOCTOATENbHOr0
npaea nvua, y4acTBytolero B nene, 6e3 npeaBapntebHOro 03HaKOMIEHNS C HAMM TakXe
BECbMa 3aTpyAHUTENbHO. Kak Mbl monaraem, B JaHHOM cryyae peyb naet o6 obecnedyeHun
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npasa nuua, y4acTteytowero B gene, 3apaHee 3HaTb O OoKa3aTenbCTBax, NpencrtaBsieMblX
MHbIM NnuaMn.

B u. 1 cT. 41 ycTaHOBNEHO, YTO y4aCTHUKM NpoLecca Bnpase 3afaBaTb BOMNPOCH NWLWb APYTrM
nmuam, y4acTByiowWMM B fene (a He cyly, Kak MHoraa cryyYaeTcsi B NpakTuKe), 3HaTb O
xanobax, NnoAaHHbIX APYruMn nnuamm, u T.4.

B apbutpaxHOM npoueccyanbHOM 3aKOHE 3aKpeneHo NpaBo NuL, y4acTBYOWNX B Aene, Ha
03HaKOMeHMe ¢ 0COObIM MHEHUEM CyAbMW.

BaxHo, 4To nuua, y4acTBylowme B fene, BipaBe 3HaKOMUTBLCS 1 ¢ 0COBbIM MHEHMEM Cy bW MO
Leny, YTo paHee He Jonyckanocb. 970, 6e3ycnoBHO, CnocobCTBYET TPAHCMAPEHTHOCTH
apbuTpakxHoro npouecca u, 4To He MeHee BaxHO, NoKasbiBaeT 3anHTEPECOBaHHbIM LAM Te
N0BOAbI O pakTMYeCKnx 06CTOSTENbCTBAX M BAPMAHTbI TONIKOBAHUS NMPaBOBbLIX HOPM, KOTOpbIE
obcy>XAanncb COCTABOM Cya npu BblHECEHUM CyneBHOro akta u MoryT NpeacTaBnsaTh
onpeneneHHyto LEHHOCTb A5 BbIHECEHMS 3aKOHHOTO 1 060CHOBAHHOIO PELLEHNS Mo aeny.

3aMeTHON HOBEN/ON SBNSETCA U HAAENEeHME NUL, Y4acTBYIOWNX B Aene, TakuMmu npasamu, Kak
npaBo NpeacTaB/eHnst B apbuTpaxHblil Cy OOKYMEHTOB B 3NEKTPOHHOM BUAe, 3anofiHeHne
oOpM LOKYMEHTOB, pasMelleHHbIX Ha ouumnanbHOM cainTe apbuTpaxkxHoro cyna B CeTu
NHTepHeT (KoppecnoHampyowme aToMy npasy MNONOXEHUS BKNOYEHbI B PS4 UHbIX HOPM, B
yacTtHocTM B 4. 1 ¢T. 125, 4. 1 c1. 131 AlK). Peanusauusa aTux HOBENN BO3MOXHA NULLb B
nopsiike, ycTaHOBNEHHOM Bbicwum ApbutpaxHeiMm Cynom PO.

3. Opyrune, He nepeumncnenHblie B cT. 41 AlK, npaea nvu, yyacTByrowWwmx B gene,
npenycMoTpeHbl B MHbIX HopMax AlK. Hanpumep, ct. 12 AlNK npenycMoTpeHa BO3MOXHOCTb
NpuberHyTb K NoMoLM NepeBoaYmKa.

depnepanbHbIi 3aKoH oT 27 nong 2010 r. N 228-d 3 pacwmpunn npoueccyanbHble npasa
BO3MOXHOCTSIMW NMPeAcTaBnsaTb apbuTpaxHoOMy cyay OOKYMEHTbI B 31EKTPOHHOM BUIE.

4. Copepxut AMNK 1 onpeneneHHble OPUANYECKUE rapaHTM Npas NuL, Y4acTBYOWMUX B AeNe.
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OHN HaxoOsT BbipaXXeHne, Hanpumep, B 0693aHHOCTSIX, BO3/I0XKEHHbIX 3aKOHOM Ha
apbuTpaxHbIii cya:

a) pa3bsACHATb NUUaM, y4acTBYIOWMM B Aene, X NpoLueccyanbHble npasa u 063aHHOCTK (M. 2
4.1 cT1. 135, n. 54. 2 cT. 153 AlK);

6) MOoTMBMpPOBATL B CyaeOHOM aKTe NPUYNHbBI OTKNIOHEHWNS [0Ka3aTeNbCTB U HENMPUMEHEHUS
NpaBOBbIX HOPM, Ha KOTOPbIE CCbINanncb nuua, yyacteyrwme B gene (ct. 170 AlMK), n 1.4.
[TapaHTMen cnegyeT cumTaTthb U TO, YTO HApPYyLWEHNE NN HENPABUIbHOE NPUMEHEHNE HOPM
npoueccyanbHOro npaea siBNSeTCS OCHOBAHMEM K U3MEHEHWMIO UM OTMEHE CyaebHoro akTa,
€CNN 9TO HapyLeHne NPUBENO NN MOT N0 NPUBECTM K MPUHATUIO HENPABUNBHOMO PELEHNs (4.
3 cT1.270, 4. 3 cT. 288 AlK).

5. OnpeneneHne npeaycMoTpeHHoM Y. 2 cT. 41 ATK kaTeropum "3noynotpebnexve
npoueccyanbHbiMu npasammn” B Kogekce oTcyTcTByeT <1>. HTo kacaetcsa
cynebHOo-apbnTpakHOWM NPakTUKK, TO OHA NbITAETCS OYEPTUTL NapamMeTpbl 3TOro
HOpMaTMBHOro NoHsTMA. Tak, B MoctaHoBneHum Mpeananyma denepanbHOro apbuTpaxHoro
cyna CeBepo-3anagHoro okpyra oT 4 okTsi6pst 2002 r. N 55-2 3acomkcupoBaHo cneaytoulee:
"B cnyyae 3noynotpebneHns nuuom, y4acTByloWwmUM B fene, NpeaocTaBeHHbIM eMy
npoLeccyanbHbiM MPaBOM Ha nodavy xogarancTea O NPUOCTAHOBIEHUN NPON3BOACTBA MO
KaccauMoHHOW xanobe ¢ Lenbto 3aTsHyTb NPOLLECC U NPakTMYeckn BOCNPENsSTCTBOBATb
LPYrM nnuam, y4acTByIOWNMM B AeNe, peanM3oBaTb NpaBo Ha KaccaunoHHOoe obxanoBaHve
cynebHoro akta, Cyl KacCaumoHHON MHCTaHUMM OTK/IOHSIET AaHHOE X04aTanicTBOo B
COOTBETCTBUM C 4. 2 CT. 41 AMK P®. Npun aTOM B KayecTBe 06CTOATENLCTBA, KOTOPOE MOXET
CBMIETEeNbCTBOBATbL 0 3/10ynoTpebneHun npoueccyanbHblM NPaBoM, CneayeTt paccMaTpuBath
3asBNEHNE 0 NepecMoTpe CyaebHbIX akTOB MO BHOBb OTKPbLIBWMMCS 0OCTOSTENLCTBAM,
NoA4AHHOE NULIOM, B NMOJIb3Y KOTOPOro COCTOANNCH cyaebHble akTbl, 06>XanoBaHHbIE B
KaccaunoHHOM rnopsgke..." <2>.

<1> AHanun3 noHSTNS 310yNoTPEb1EHNS NPOLECCya/lbHbIMU NpaBamm B cghepe MHOCTPaHHOI O
3aKoHoaarenbCTBa v npasonpumeHeHns cM.: lllebaHosa H.A. 3noynotpebneHune
npoueccyanbHbiMy ripaBamy // ApbutpaxxHas npaktuka. 2002. N 5. C. 48 - 52.
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BmecTe ¢ TeM ncnonb3oBaHve kaTeropum "3noynotpebneHre npoueccyanbHbiMy npaBammn”
NOJIXHO OCYWECTBNATLCS C HEOOX0AMMO OCTOPOXHOCTbLIO, n3beras noaBeneHns Nos Hee
C/y4aeB, KOTOPbIE HE LONXHbl UCTONKOBbLIBATLCS Kak Nofo6HOe npoLieccyanbHoe
3noynotpebneHue (k NpumMepy, HEOAHOKPATHOE 3asiBNIEHNe XoaTaicTBa O Bbi30BE
cBmaeTens, ncTpeboBaHUM TOro UM UHOMO [oKa3aTenbCcTBa U T.04.).

6. 3ameTHO (no cpaBHeHuto ¢ AMK 1995 r.) nameHnnocb hopMynmpoBaHmne HoOpMbl O
npoueccyanbHbix 0653aHHOCTSAX MWL, Y4acTBytowWwmX B aene. Bo-nepsbix, Tenepb nuua,
yyacTBylowwme B Oene, UMetT He ToNbKo 0653aHHOCTU, NpeaycMoTpeHHble AMK, Ho 1 apyrumm
doenepanbHbiMK 3akoHamu (Hanpumep, @enepanbHblil 3aKoH "O HeCOCTOATENbHOCTH
(6baHkpoTcTBe)"). Bo-BTOPbIX, KPOME HOPMATUBHO YCTaHOBNEHHbIX AMK ons nuu, y4acTBYOWMX
B Aene, NpeaycMoTpeHbl 06593aHHOCTN, BO3NOXEHHBIE HA HUX apOMTpaXHbIM CyLOM B
cooTBeTcTBUM ¢ AlNK. Pedb noet, Hanpumep, 06 06513aHHOCTN NpeacTaBuTenei
rocyfapCTBEHHbIX OpraHoB, OpraHoB MECTHOIO CamoynpasfieHNs, MHbIX OPraHos,
JOJIXHOCTHbIX NAL, NPUHABLLUNX OCNapuBaeMbli akT, peleHne Nnm CoBepLImBLIKX
ocnapvBaeMble nericteusi (besnelicTeune), SBuTbcs B cyaebHoe 3acenaHme (4. 3 ct1. 200 AlK).

W HakoHeL, B-TpPeTbMX, TENepb NPSIMO 3anvMcaHa HopMa (X0Ts 3To, pasyMeeTcs, Mo cyTu, bbino
N paHblle), 4TO HEWUCMONHEHNE NpoLeccyanbHbiX 00513aHHOCTEN NMLaMm, y4acTBYOWMMA B
nene, BneyeTt Ang nocnenHux npegycmoTpeHHblie AlNK nocneacteus, Hanpyumep Bo3spart
NCKOBOro 3asiBfieHMs1 B onpeneneHHblx cnyyasx (cT1. 129 AlK), octaBneHue mucka 6e3
nBuxeHuns (cT. 128 AlK), octaBneHne ncka 6e3 paccMoTperuns (cT. cT. 148, 149 AMNK) u 1.4.
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