Cratbs 133. 3apaum noAroToBKM gena Kk cyaebHomy pa3buparenbcrey

1. 3apayamy noaroToBKM Aena k cynebHoMy pa3bupaTenbCcTBy SBNSIOTCA ONpeneneHne
XapakTepa CMnopHOro NPaBOOTHOLWEHNS 1 NOANEeXallero NPUMEHEHUIO 3aKOHO4ATENbCTBA,
06CTOATENBLCTB, UMEIOWMX 3HAYEHME ON1S MPABUNBbHOrO PACCMOTPEHUS feNna; pas3peleHme
BOMpOCa O COCTaBe ML, Y4acTBYIOWNX B AeNe, U APYrmX y4acTHUKOB apbuTpakHOro
npouecca; okasaHne COAeNCTBNS NLAM, y4acTBYIOWMM B fene, B NPeACTaBNEeHNM
HeobxooMMbIX [OKa3aTeNbCTB; MPUMUPEHNE CTOPOH.

2. lMoproToBka gena k cynebHoMy pasbupartenbcTBy NPOBOANTCS CyAbel € AUHOMNYHO NO
KaXX oMy Haxo4slwWeMycs B MPON3BOACTBE apbuTpakHOro cyaa nepBo MHCTaHUUN Oeny B
uensix obecneyeHms ero NPaBmIbHOrO Y CBOEBPEMEHHOIO PACCMOTPEHMS.

< Crartb4a 132. [lpenbsBneHne BCTPEYHOro ncKka
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cynebHomy pasbupaTtenbcTBy. 3aKkoHoAaTE b BbIAENN YETbIPE OCHOBHbIE 3a4a4u.

Bo-nepsblix, onpeneneHve xapaktepa CrnopHOro npaBooOTHOWEHNS 1 nognexatwero
NPUMEHEHNIO 3aKOHO4ATENLCTBA N OOCTOATENLCTB, UMEIOLWNX 3HAYEHME NS NPABUIbHOIO
paccMOTpeHns gena, T.e. TexX, KOTopble BXOOAT B NpeAMeT fokasbiBaHus no geny. [NocnegHee
HEBO3MOXXHO 6e3 BepHOI KBanMgrkauum npaBoOTHOLWEHUA CTOPOH (OTHOLIEHUS NOPYYEHNS
NN KOMUCcUn, nogpsaa Nam COBMECTHOWN OeATEeNbHOCTU U T.M.) B CBA3M C 3aSB/IEHHbIMY
NcTUoM TpeboBaHNAMM, HTO TONBKO 1 NO3BONSET NPaBMIbHO ONPESENNTb NPUMEHUMOE
3akoHopaTenbcTBo. Cyapsi 0653aH YeTKO YSICHUTb 0akTUYEeCKMin cocTaB (OCHOBaHME) Kak
3asB/IEHHOr0 Ucka, Tak 1 npeanonaraemblx (NN yXxe N3BECTHbIX N3 Matepnanos gena, T.e.
peasnbHbIX) BO3paXeHuii oTBeTynka. bonee toro, yxe Ha aToi ctagum cyay Heobxoommo
NPOSICHUTb M UHbIe 0BCTOATENBCTBA, NOANEXalmMe YCTaHOBNEHMNIO MPU PACCMOTPEHNN AeNa,
6e3 yero BepHas opuanyeckas KBanmgukaums CnopHbIX OTHOLWEHWUA HEBO3MOXHaA. Mpun 3TOM,
BMONMO, HENb35 OrpaHNyYMBaTbCA aHanM3oM HOPM, NOCBSALEHHbIX CreunanbHoOMy
PErynmpoBaHuio CMOPHbIX OTHOLWEHWIA, HANPUMEP HOPM O AoroBopax nogpsaa. Heobxonnmo
OLeHMBaTb NPABOOTHOWEHNS C TOYKWN 3peHNS HOpPM 0bLLero xapakTepa, K npuMepy, o
HeLoenCTBUTENbHOCTU CAENOK.

Bo-BTOpbIX, HA OCHOBAHUM aHann3a CNopPHOro NPaBOOTHOLWEHMUS CY L U3HAYaIbHO AONXEH
YSICHUTb KPYr NnL, KOTOPbIE SIBNSIOTCS B €r0 paMKax ynpaBoOMOYEHHbIMU U 0653aHHbIMU
nvuamu, T.e. CTOPOH, a TakXe TeX, YbW MHTEPEeChl U npasa MoryT ObiTb 3aTPOHY Thl MPW
PaccMOTPEHNM KOHKPETHOro aena (Hanpumep, Tpetbux nuu 6e3 camoCTOSTENbHbIX
TpeboBaHWit), N MHbIX y4ACTHUKOB NMpoLIecca, Ybe yyactue byneT conencTBoBaTb NPaBOCYANtO.

B-TpeTbux, cyn 06513biBaeTCs COAEMCTBOBATL Y4aCTBYIOWMM B Aefe nuuam B cobupaHmm
nokasartenbCTB. /I3BECTHO HECKO/IbKO OCHOBHbIX MYTEN, C MOMOLLbK KOTOPbLIX MOXHO
ocylwecTBUTb cbop mokasatenncTs: 1) uctpeboeaHme gokasaTenbCcTB CyaebHbIM NOpyYeHnem
(cT. 73 AlK); 2) nonyyeHvne pokasaTenbCTB Yepes nposeneHne akeneptusbl (cT. 82 AlK); 3)
nony4YeHne ookasatenbcTB nyTem ocMoTpa (cT. 78 AlK); 4) nctpebosaHue nokasatenbcTB y
nx obnapartens (4. 7 ct. 66 AlK).

N HakoHeL, B-4eTBEPTLIX, 3aKOHO4ATENb 0653bIBAET Cy L CNOCOBCTBOBATL MPUMUPEHUIO
CTOPOH cropa (cM. komMmeHTapuin K Hopmawm rn. 15 Al1K).

B a63. 2 n. 7 MNocTtaHoeneHus MNneHyma Boicwero ApbutpaxHoro Cyna P® ot 20 nekabps
2006 r. N 65 "O nogrotoBke aena k cynebHoMy pasbupatenbcTBy” <1> NPUMEHUTENBHO K
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TakoW 3amade, Kak onpeaeneHne xapaktepa CnopHOro NPaBooTHOWEHNS 1 onpeaeneHme
noanexatero NpYMeHeHNIo 3akoHa, 0aeTCsl BaXHoe pa3bscHeHne. B HeM 0TMeyeHo, YTo B
Liensx eaMHoobpasHOro TONKOBaHMS U MPUMEHEHMS MaTepuanbHOro 1 NpoLeccyanbHOro
npaea cyabe HeobX0aMMO B KaX4OM clly4ae npwv noaroToeke gena K cynebHomy
pa3bupaTenbcTBy NpoaHanMa3npoBaTh cyaebHyo NPakTUKy, CBA3aHHYIO C MPUMEHEHNEM
3aKOHOOaTENbCTBA, PETYNNPYIOWEro CMOPHbIE NPaBOOTHOWEHMS.

<1> CMm.: BectHuk BAC P®. 2007. N 4. C. 110.

2. B cynebHo-apbuTpakHow NnpakTnke BCTan BOMNPOC 0 HEOHOX0AMMOCTM NPOBEAEHNS
NOAroTOBKMW AeN Mo JenaM HeMCKOBOro NPON3BOACTBA, B YACTHOCTU MO AeNaM, BO3HMKAOWMUM
N3 aAMUHUCTPATMBHbBIX U MHbIX NYBNNYHBIX OTHOLWEHWIA, NO AenaM 0 HECOCTOSITENIbHOCTH
(baHkpoTCTBE).

Monaraem, 4TO NOCKOMbKY yKa3aHHbIe Aena paccMaTprBaroTCs no obwmM npasunnam NCKOBOro
NPOM3BOLCTBA, €CNN UHOE HE YCTAHOBNEHO B COOTBETCTBYIOWMX (heaepanbHbix 3aKkoHax (4. 1
cT. 189, 4. 1 cT1. 223 AllK), a B nocnefgHux He NpeayCMOTPEHO N3 bATUS, UCKI0YAIOWero
NpoBeAeHME MO HUM CTAAUN NOATOTOBKWU AeN, TO NOCNEeAHNAN SBNSeTCs 06093aTenbHoM 1 Ans
Hux. CnegyeTt COrnacuMTbCs C NO3MUMEN TeX, KTO yKasblBaeT Ha TO, 4TO Aaxe B JAenax o
HECOCTOSATENbHOCTM (6AHKPOTCTBE) OTCYTCTBYIOWMX AOMXKHUKOB TakXe HE UCKYaeTcs
npoBeaeHne NOAroTOBKM AENa, ECNN K TOMY eCTb He0OX0AMMOCTb <1>.

<1> CM.: PekomeHgaumm rno npmmeHeHnto HoBoro AlK P® // ApbutpaxHas npaktuka. 2003. N
4. C. 41.

3. Ncxons ns 06cTosiTeNbCTB KOHKPETHOrO Aena, Npyv OTMEHE PELLEHUS BbIWECTOSWMUM CYO0M
N Hanpas/ieHUX Oena Ha HOBOEe PacCMOTPEeHUe B Cy L MepBOM MHCTaHUMKM NOAroToBka gena (c
y4eTOM yKazaHuii, NpenycMoTPEeHHbIX CT. cT. 289, 305 AlK) MoxeT no-npexHemy bbiTb
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aKTyanbHOI, XOTS M UMETb Pa3NnyHbIi 06beM. [TOBTOPHOCTbL PACCMOTPEHUS fena nocne
OTMEHbI B KaccaLlMOHHOM 1NN HaA30pHOM NnopsaaKe npeanonaraeT NposeaeHve
LOMONHUTENbHbIX OEACTBUIA MO NOAroTOBKE gena k cyaebHomy pasbupaTenbctBy <1>.

<1> CM.: PewetHukoBa W.B. O npumeHeHun Hopm ATK P® 2002 r. // ApbutpaxxHas npaktuka.
2003. N 10. C. 69 - 74.

Kak oTmeueHo B ab3. 2 n. 4 [NoctaHoBneHns MNMneHyma Boicwero ApbutpaxHoro Cyna P® ot
20 nekabps 2006 r. N 65 "O nogrotoBke gena k cynebHomy pasbvpatenbcray” <1>,
apbuTpaxHblii cy, NOBTOPHO paccMatpuBalowmii 4eno, onpeaenset 06beM KOHKPETHbIX
LencTBuiA No NOAroToBKe Aena k cyaebHomy pasbupatenbcTBy, B TOM Yncne HeobxoanuMocTb
NpoBeaeHNs NpeaBapuTenbHOro cyaebHoro 3acegaHus, ¢ y4eTom 06CToATENBCTB AAHHOTO
nena n nonHOThl UMEIWMXCS B Aene nokasatenbcTB. B cnyyae HeobxoammocTu
ncTpeboBaHUs LONONHUTENbHBIX 4OKA3aTeNbCTB, NPOBEAEHUS AKCMNEPTN3bI U COBEPLLEHNS
LPYrux npoueccyanbHblX AeACTBUIA apbUTpaxHbIA Cy L BIHOCMT COOTBETCTBYOLEE
onpeneneHuve.

<1> CMm.: BectHuk BAC P®. 2007. N 4. C. 1009.

4. OcobeHHOCTM NOArOTOBKWU Aena no KoprnopaTuBHbIM CriopaM, NPeayCMOTPEHHbIM 1. 28.2
AllK, ykagdaHbl B cT. 225.14 ATIK.

5. MpaBunbHOCTb PacCMOTPEHUS BbipaxaeTcst B 06ecrneyeHun Takoro npoLeccyanbHoro xona
nena, KoTopoe NPUBOANT K BbIHECEHMIO 3aKOHHOTO M 0O0CHOBAHHOIO PELLEHUS MO HEMY.
CBOEBPEMEHHOCTbL Xe NnoapasyMeBaeT pacCMOTpPeHVe aena ¢ cobnoaeHmemM npoLeccyanbHbix
CPOKOB (CM. kKoMMeHTapui k rn. 10 AlK).
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