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Crarta 1302. NOHATTA cnagKoBOro AoroBopy

1. 3a cnapKoBUM JOrOBOPOM OfHa CTOpOHa (HabyBay) 3060B'A3YETbCA BUKOHYBaTH
po3nopsiaXeHHs1 APYroi CTOPOHU (BiadyXyBauya) i B pa3i noro cmepti Habysae npaBo
BJIaCHOCTi Ha MalHO Big4yXyBaua.

KoMeHrap:

1. nasa 90 LIK npucesiyeHa rpaBoBOMY perytoBaHHIO HOBOIO Y BITYHU3HSIHOMY
3aKOHOAaBCTBI, MpPoTe AaBHbLOIrO | AOCUTL PO3MOBCHOAXEHOr0 y KpaiHax KOHTUHEHTabHOI
cuctemu nipasa UMBINICTUHHOO IHCTUTYTY - CNaakoBOro A0roBopy. 3a3HayeHuvi IHCTUTYT Mae
6inbLw TicHW 3B'930K 3 nigrany33r 3000B'S93a/1bHOro, a He CragkoBoro npasa, OCKiNbKu
BUCTYNae pi3HOBUAOM [0roBOPIB rpo nepeana4y MaviHa y BaacHictb Habysada. CX0XiCTb
KOHCTPYKUIi cnagkoBoro foroBopy i3 crankyBaHHSIM BUSB/SIETLCS B Cri/IbHOCTI LUEHTPa/lbHOT
ropuaNYHOI NigcraBv BUHWKHEHHS rpaBa Ha crnafnkyBaHHS y CriaakKoeMUIB | rpasa B/1acHOCT y
HabyBa4a, sIKor € cMepTb i3n4HOI 0cobu - NonepeaHLOro HoCis npasa.

BoaHo4ac 415 BUHUKHEHHS npaBa Ha crnagkyBaHHS HeobXigHe HACTaHHS LWe KibKox gbakTiB,
SKi He € npuTaMaHHUMK CrnaakoBoOMy [40roBopy - nepebyBaHHS y 3B'a3kax wiroby,
criopigHeHocTi abo yTpuMaHHS 3i cnagkoaaBLeM, Wo AaE MiAgcTaBy A/15 3aK/TNKaHHS MeBHOT
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ocobu [0 cnankyBaHHS, abo cknagaHHs 3arioBiTy Ha KOpUCTb Takoi ocobu. NpaBo Ha
criagkyBaHHS, SKe 3'IBNSETbCS 3 Hacy BIAKPUTTS CAAWMHY, We He 03Ha4aE BU3HaHHS 0Cib,
Ha KoOpUCTb SKuUX CraalumHa BigKpuaacs, rnpaBoHaCTyrnHnuKamu (CnankoeMLUSIMm), OCKINIbKN 4715
npuabaHHs npasa Ha crnagwmHy HeobXiaHo ii NPUAHATY y BCTAHOBIEHMI 3aKOHOM CTPOK i
Bu3Ha4eHumy criocobamm (ct. c1. 1268 - 1270 LIK). HaBnaky, HabyBa4 3a cnagkoBum

L 0roBOPOM OLEPXYE MaViHO Bio4HyXXyBa4a y BnacHicTb be3rnocepenHbo ricns voro cmeprti 6e3
BYUHEHHS SKUXCb A04aTKOBUX 4. SIKWo A0 criagkoeMuiB nepexonsTs yci npasa ra
000B'93Ku, SKi Hanexanu crnaagkoaasLeBsi i He 6y HEBIOAINLHO NOB'3aHi 3 Moro
ocobucrictio (cT. cr. 1218, 1219 LIK), T0 A0 HabyBa4a - Anwe rnpaso BAACHOCTI. IHwummn
c/10Bamu, crnankyBaHHS 0rnocepenkoBye BilHOCUHW YHIBEPCAIbHOroO MnpaBoHACTYNHUUTBA, a
cragkoBuvi AOroBIp - CuHrynspHoro. CnankyBaHHs € 6e30r1aTHUM, a crnagkoBuii 40roBip €
MpaBo4MHOM, WO MOKA3[a€E Ha IOro CTOPIH B3aEMHI 30608 '3aHHS.

B kiHUeBoMy nigcymKy crnankoBuii 4OroBip 3aKoHOAaB40 He BU3HAETLCS MiACTaBO A/15
BUHWKHEHHS y MpaBoHACTYINHvKa rpasa Ha crnagkysaHHs (4. 1, 2 cr. 1223 LK), a Ha
rpaBoBifHOCUHU, WO BUHVKAKOTb Y 3B'S3KYy 3 IOr0 yK/1a4EeHHSIM, HOPMU, WO PEryntorTb YMOBU |
rnopsaok cnagkysBaHHS (cT. cT. 1216 - 1301 LIK), He rnowuproroTbCs, 3a BUHSATKOM BUNAAKY,
3asHa4eHoro y 4. 2 ct. 1306 LIK.

2. CyTb CriagkoBOro 40oroBopy nonsrae B TOMy, WO oA4Ha CTopoHa (HabyBay) 3060B'93yeTbCs
BUKOHYBAaTU POo3ropsaXeHHs, NoknaaeHi Ha Hboro IHWOK CTOPOHOR (Bio4yXXyBadHem), B3aMiH
3 4oro 4o HabyBa4a nepexoaunTb MpaBo B/1ACHOCTI HA MaviHO Bif4y>XyBa4a 3 HaCTaHHSIM Vioro
cmepri.

3 BU3HA4EHHS CnankoBoro AOroBopy, WO MICTUTLCS] Y KOMEHTOBAHIV CTaTTi, MOXHa 3pobutu
BUCHOBOK, IO AaHWV [OroBip € KOHCEHCYa/IbHUM, OCKI/IbKY BBaXa€eTbCS yKIaAeHUM 3
MOMEHTY [OCSIrHEHHS 3roAu CTopiH B nepenbayeHivi 3akoHoM gbopmi (c1. 1304 LIK). MNepenik
ICTOTHUX YMOB [OrOBOPY Yy 3aKOHI BIACYTHIU, MPOTE MOXHA MPUIYCTUTH, LU0 HUMU €
BU3HA4EHHS MariHa, sIke NnepexoaunTs 40 HabyBa4a rnicns cMepTi Big4yXyBa4a, a Takox
BU3HAYEHHS BUMOTr, SIKi MPEeA'sBnSoTLCS A0 Aii HabyBa4a Big4y>XyBa4eM - BUA, XapakTep,
nepenik, CTPOK ixX BUKOHaHHS Towo. BogHo4ac crnagkoBuii 4OroBip Moxe 6yTu yKnaneHwi i Ha
HeBU3Ha4YeH CTPOK

CnankoBuii [0roBip € ABOCTOPOHHIM (B3aEMHUM), MPO WO CBIA4YNTbL TOW ¢bakT, WO npasa Ta
0060B'S13K1 3a UMM [0rOBOPOM BUHUKAOTb Y KOXHOrO 3 ViOro y4acHuKIB, rpu4oMy rnpasam
o4HIEl CTOPOHUN KOPeCnoHAyoTb 060B'SI3KM APYroi | HaBnakm.
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Bin4yxxyBa4 Mae npasBo Bumarary Big HabyBa4a BYNHEHHS Aii MaiHoBOro abo HeMarHoBOro
xapaktepy, NoknageHnx Ha Hboro 3a cnagkosmm gorosopom (ct. 1305 LIK), i 3060B'3aHuii He
cksiagary 3arosiT Won0 MariHa, SKe € rnpeamMeToM 40oroBopy, Ta He Bigqy>XXyBaru oro (Cr.
1307 LK). BinnosigHo, HabyBa4 mMac rnpaBo BuMararv Big Bif4yXyBa4a yTpUMaHHS Big
BYYWHEHHS 3a3Ha4YeHuX Aivi i BIAMOBIOa/bHUV rNepes HUM 3a Ha/lleXXHe BUKOHAHHS y35TUX Ha
cebe 3060B'a3aHb. Y BUNanKky, Koau 3MiCToM crafkoBOro 40roBopy BUCTyNae 34iiCHEHHS
HabyBa4eM neBHUX Aivi Nics BiAKPUTTS cnaawmHu, Habysa4 Hece BiAMoBiganbHICTb nepesn
0Cc06010, NMPU3HA4EeHO0 BiAHyXXyBa4eM A1 30IICHEHHS] KOHTPOJIHO r1iC/s Vioro cMeprTi, a 3a ii
BigCyTHOCTI - nepen Hotapiycom (4. 3 ct. 1307 LIK).

CriagkoBuii [OroBip € oriaTHUM, MPOTE OMIaTHUV VIOro Xxapakrep He 3aBXAu BiANoBiaae
3arasibHOBWU3HaHIV [OKTPUHI UMBIZILHOrO rpasa. 5k BijoMo, Or1atHiCTb L40roBopy, SK npasuio,
nepenba+ae HagaHHS KOXHOK CTOPOHOK 4OrOBOPY iHLWIiVi 3yCTPIHHOro MarepiaribHoOro
3a/0BO/IeHHS. 3Ha4YHO piaLe 3yCcTpivaroTbCS OrnarHi LOroBopH, y SKUX BUKOHAHHS
60p>kKHMKOM 3000B'513aHHSI 34IMICHHOETLCSI HA KOPUCTb TPETLOoI ocobu (cT. 636 LIK). B oMy
acrekTi crnagkoBuyi 4OroBip Mae HacTynHi ABi ocobnusocrTi. [o-nepie, MariHOBe 3800B0/TEHHS
BuMor HabyBada 34iMICHIOETbCS HE caMuM Bif4y>XyBa4eM, a BiabyBacTbCS aBTOMATU4HO /s
vioro cmepri. [Mo-apyre, Ha HabyBa4a [0roBopoM Moxe byTn rnoknageHe 3000B'93aHHS WOLA0
34iVICHeHHS 4ivi HemanHOBOro xapakrtepy (cr. 1305 LIK).

3. CnagkoBuii OroBip Mae CrifibHi pyUcu 3 4OroBOPOM AOBIHHOrO yTPOUMAaHHS (A0rnsay),
OCKinbku obuaBsa Li 4OroBopu CrpsIMoBaHi Ha nepena4y oAHIED CTOPOHOK (Big4yXXyBa4eMm)
[HWIiVi CTOPOHI (HabyBa4eBi) MaviHa y BAACHICTb, B3aMiH 4oro HabyBa4 30008 '3yeTbCSl BUKOHATU
PO3MOPSLAXEHHS Bi4yXXyBa4a, BMIlleHi y 4OroBopi.

Pasom 3 Tum MiXX UMy [BOMA BUAaMU [OroBOPIB € cyTTeBa pidHuUs. lNo-nepuwe, 3a
crnagkoBuM [0OroBOpPoM Ha HabyBa4a Moxe b6yTu NoknaneHo BUKOHaHHS byab-skux ob0B'S3KiB
MaviHoBOro 1a HeMaviHoBOIr 0 XapakTtepy, B TOV 4ac sk rpeamMeTr [0roBopy L0BIHHOMO
YTPUMAaHHS (BOrNSiAY) € 3HAYHO BYXX4YUM. 3a UMM 00roBopoM HabysBa4 30008 '3yeTbCS [0BIHHO
3abeasneyyBarty Big4yXyBa4a yTpumMaHHsm 1a (abo) gornsgom (cr. 744 LIK). IHwi 060B'a3ku Ha
HabyBa4a 3a 4OroBOPOM LOBIHHOIO yTPUMAHHS (4OrnA54y) NoKAa[aaTnucs He MOXYTb.

[lo-apyre, 3a CBOEHO NMpaBoOBOKO MPUPOLOH AOroBip AOBIHHOMO YTPUMAHHS € PeaslbHUM,
OCKIifbKW BCTyrnae B CU1y 3 MOMEHTY riepena4i Big4y>XXyBa4eM maviHa y B/acHIiCTb HabyBauya.
CnagkoBuii 4OroBip, HaBNakun, € KOHCEHCYa/bHUM, 80Xe BBAaXaETbCS YKNaLEeHUM 3 MOMEHTY
LOCSrHEeHHS 3roau ro BCIX ICTOTHUX yMOBax, a nepenada pedi 4715 yknaneHHs 40oroBopy He
notpibHa. lNepenaya maviHa y BrnacHicTb HabyBa4a 3a CragkoBuUM [OroBOPOM, SIK NpaBuso,
CBi4NTb BXE PO MOro BUKOHAHHS | 3aBEPLIEHHS 40rOBIPHUX BiJHOCUH, SKILO INLLE
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0060B'S3K1, BU3HA4EHI Bif4yXyBa4yeM, He BUKOHYHOTbCS HabyBa4eM rlic/is CMEPTi NepLuoro.

lNo-Tpete, Ha BiAMIHY BiA 40OroBOPY AOBIHHOIrO yTPUMAHHS, A€ HabyBa4 CTae B1AaCHUKOM
MaviHa, WO € rnpeaMeToM 40roBopy, 3 MOMEHTY VIOro yKaneHHS, 3a CrnaakoBuM [0roBopoM
npaBo BacHOCTI 40 HabyBa4a nepexoamnTb /TNWe 3 MOMEHTY CMEPTI BiAH4yXXyBaya.

LlokopiHHI BiAMIHHOCTI B rpasoBivi MpupoLai 40roBopy AOBIYHOIO yTPUMaHHS (gornsay) ra
CrankoBoro 4oroBopy B KiHLUEBOMY rifCyMKY 3YMOB/IIOKOTh MPU3BOASTL A0 ICTOTHOI PiI3HULI B
rpaBoOBOMY PerytoBaHHI LMX IHCTUTYTIB. 30Kpema, HeoaHaKOBUMU € MEXAHI3MN 3a6€3re4eHHS
Lumx AOroBopiB, 0CO6IMBOCTI iX BUKOHAHHS 3a yHacTro BiA4y>XyBayiB-roapyXXXs, nigcrasy
PO3ipBaHHS ToOLLO.

4. MaviHo, sike € npeaMeToM criaakoBoro 4OroBopy, NePexoanTs y BnacHicTe HabyBa4a nuvwe
3 MOMEHTY cMepTi Big4yXyBaya. Llo HacTaHHS cMepTi Big4yXXyBada Hiskvux rpas Ha vioro MaviHo
y HabyBa4a Hemae. [lpoTe y BUKMIOHHUX BUNaAKax, SKIo Le nepenba4yeHo 40roBOpoM,
HabyBa4 Moxxe 6yT1 HagineHuvi npaBoM BO/OLIHHS Ta KOPUCTYBAHHS 3a3HA4eHUM MaviHOM Lue
34 XUTTS Big4y>XXyBa4a, SIKILO Lie BUK/TUKAHO HEOOXIaHICTHO BUKOHAHHS IOr0 pO3Mopsia XeHb.

5. CrniagkoBuvi 4OroBip yknanaeTbCs nia BiaknaaanbHow obcTaBuHoro, wWob HabyBsa4
nepexuB Big4yXyBa4a. Y pasi cMepti HabyBa4a [0 BiAKPUTTS CaaWwmH1 crnankosBuii 4Orosip,
3 0rnsaa4y Ha ioro cyBopo 0CoObUCTUI XapakTep, BBAaXAaETbCS NPUNMHEHUM i rpaBa Ta
060B'S93KWU, WO € VIOro 3MIiCTOM, He MOXXYTb MNepeuTn 40 crnagkoeMuiB HabyBa4a. Llevi BUCHOBOK
BUIM/INBAE i3 CYTHOCTI MPaBOBiOHOCUH MiX HabyBa4eM i BigHyXXyBa4eM, Bu3Ha4eHux rnasoro 90
LIK, a takox nigaTBepaXXyeTbCst HOPMOKO MyHKTY 238 IHCTPYKUii rpo nopsn0K BHUHEHHS
HoTapianbHux 4ii HoTapiycamu YkpaiHm, 3rigHo skoi'y pasi cMepTi goiandHoi ocobu - HabyBa4a
abo niksigauii ropuan4Hoi ocobu - HabyBa4a 3a crnagkoBuM L0roBOPOM HOTapiyc, 3a
MUCbLMOBOIO 3a8BOK0 BiAHYXyBa4a, MPUNUHSE 4it0 LbOro A0roBopy.

HaBeneHe nonoXeHHS 3aCTOCOBYETLCS HE3BAXAr04M Ha Te, IO SKIO BUKOHAHHS CragkoBoro
aorosopy Biabynocs [0 Biakputts cnagwmnu (cr. 1305 LIK), a cmepTb HabyBaya Hactana
paHilie cMepTi BigHyXXyBa4a, Lie MOXe Maty CBOIM pe3ynbTaroM OHECEeHHS HabyBayem
ICTOTHUX MarepianibHUX BUTPAT, SKi TUM HE MEHLU He BiflWKOAOBYHTLCS VOro CriankoeMUSIM.

BuknageHe n03BosS€E BigHECTH CnanKkoBuii ,ﬂOI’OBi,D 10 0cob1nMBOro p/3HOBM,ﬂy a’rearopHux
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(Ppn3nkoBux) OroBopIiB. Y HbOMY, Ha BiAMIHY Bifl ToAANLIVIHUX aneaTopHux 3000B'S3aHb, A€ He
€ 3a3ganerigb HiTko BU3Ha4eHuM cam obcsr npas i 0b0B'S3KiB y4acHWKIB (K, Hanpuknag, y

L 0roBOpi AOBIYHOrO yTPUMaHHS, 3000B'S3aHHSIX, SIKi BUHUKAIOTb 3 yHaCTi B a3apTHUX irpax,
yKnaneHHs napi), HaBraku, npasa i 060B'93Ku CTOPIH € BU3HAHEHUMU, & HEBIAOMUM
3an1NWaeTbCs TON QakT, 4m 6yayTb BOHM peani3oBaHi, i, BionosigHo, 4 6yae BUKOHAaHO
L0roBip B3araii.
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