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Crarta 44. Onika Hap, manHoOM cpi3MyHOi 0cobun, ika BU3HaHa 6e3BiCHO BiACYTHbOIO, a
TaKkoX pi3nyHoi ocobu, micue nepebyBaHHA SKOi HeBioOMe

1. Ha niacraBi pilleHHsi cyay npo BU3HaHHS ¢pi3anyHOi ocobu 6e3BiCHO BiACYTHLOIO
HoTapiyC 3a OCTaHHIM MicLeM ii NPOXMBaHHSA ONUCYE HaNeXHe il ManHO Ta BCTAHOBNKOE
Hapg, HUM oniky.

2. 3a 3asiBolO 3aiHTepecoBaHOi 0ocobu abo opraHy oniku Ta NikNnyBaHHSA Hah, MalHOM
c¢pisnuHoi ocobum, micue nepebyBaHHS SIKOi HEBigOMe, ornika MoXe 6yTu BCTaHOBJNEeHa
HOTapPiyCOM [0 YXBaNeHHs CyAO0M pPiLLeHHS NPO BU3HaHHS ii 6e3BiCHO BiACYTHLOO.

3. OnikyH Haa, ManHOM cpi3nMyHOi 0cobU, sika BU3HaHa 6e3BiCcHO BiACYyTHbOIO, abo
cpiznuHOi ocobum, Micue nepebyBaHHS KO HEBiAOME, MPUIAMAE BUKOHAHHSA LMBINIbHUX
060B's13KiB Ha ii KOPUCTb, NOrallae 3a paxyHoKk ii ManHa 6opru, ynpasnsie LM MalnHOM B
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il iHTepecax.

4. 3a 3asBOIO 3aiHTepecoBaHOi 0coOM onikyH Hag MaHOM cpi3NYHOI 0cOb6M, sika BU3HaHaA
6e3BiCHO BiaCyTHbOIO, ab0 hiznuyHOi 0cobu, MicLe nepebyBaHHs SIKOi HEBioOMe, Hanae
3a paxyHOK LibOro MalHa yTpMMaHHs ocobam, IKUX BOHU 3a 3aKOHOM 3060B'A3aHi
yTpumyBaTtm.

5. Onika Hag MalnHOM NPUMNUHSIETLCA Y pa3i CKacyBaHHSA pilLleHHsI Cyay Npo BU3HaHHS
cpisnuHOi 0ocobm 6e3BiCHO BiACYTHLOIO, a TAKOX Y pa3i nosBu pianyHoi ocobu, micue
nepebyBaHHs sIKOi 6yNno HeBigOMUM.
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KoMeHrap:

1. OgHuM 3 NpaBoOBUX HACNIAKIB BU3HAHHS QDi3n4HOI 0c0bu 6€3BIiCHO BiOCYTHLOH €
BCTaHOBJ/I€HHS HaA i1 MariHOM oriku. 3a 3ara/ibHuM rpasu/ioM MigcTaBoro /15 BUHUKHEHHS
npaBoBigHOCUH MaiHOBOT oriku € HabpaHHS 3aKOHHOI CuaN Cy.[0BOrO PIlLEHHS PO BU3HAHHS
oi3n4HOI 0cobm 6e3BICHO BifICYTHLOKO, MPOTE 3a 3asiBOI0 3aiHTepecoBaHoi ocobu (Hanpuknaa,
Yf1eHiB ciM'T BigCyTHLOro, Moro Kkpeautopis) abo opraHy oniku Ta nikayBaHHS onika Haa
MaviHom ocobu, micLe nepebyBaHHS SKOi HeBigoMe, onika Moxxe b6yTv BCTaHOB/IeHA i 40
YXBa/IEHHSI CYA0M DIlIEHHS PO BU3HAHHS iT 6€3BICHO BifCyTHLOHO.

Cnin 3ayBaxutu, Wo 3a 4. 2 c1. 248 LUINK nepenbaqeHnii imneparnsHuii 060B'SI30K cyay npu
nigroToBUj Crpasu 40 PO3I/1SAY BXUTU 3aX04iB Hepesd opraHv oniku Ta rnik/iyBaHHS Woa0
onikv Hag MaviHoM gbian4Hoi ocobu, MicLienepebyBaHHs sKOI Hesigome. BoaHo4ac 3riqHo
IHCTPYKUIi NpO NopsAOK BYNHEHHS HOTapianbHUX O4ivi HoTapiycammu YKkpaiHu, Wwo 3atsepaXeHa
Haka3om MirictepctBa roctuuii Ykpainv Big 3 6epe3Hsi 2004 p., 4O BUHECEHHS CYLIOM PilleHHS
npo BU3HaHHS ocobu 6e3BiCHO BiCYTHLOK HOTapiyc Ha nigcrasi 3asiBu 3aiHTepecoBaHux ocib
abo opraHy oniku 1a niknyBaHHS MOXe 34IMCHUTA ONUC MakiHa, NpU3Ha4YnT1 onikyHa 1a
nepenarv viomy ManiHo Ha 3bepiraHHs (absau nepwwmvi nyHKTy 184 IHcTpykuii).

Otxe, IHCTPyKUIS 3aKpinitoe npaso, a He 060B'S30K HoTapiyca WoLao NPU3Ha4eHHs oriku y
TUX BUNaakax, konu ocoba e He Bu3HaHa 6€3BiCHO BiACyTHbOK. BpaxoByroyn Te, wo HopMu
IHCTPYKUIi Ha npakTyuui MaroTb 4715 HOTapiyCiB KepIiBHUW Xapaktep, pe3y/nbTartuBHa 4is 4. 2 CT.
248 LK sik akta BULLOT Hopuan4HOT Cuin He 3aBXXaun Moxxe 6yTy fOCSrHyTa.
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Hasniaku, §kiwo MoBa vife rnpo BUHUKHEHHS BiAHOCUH OriKv Ha MigcTasi pilleHHS cyay, sKe
BXe MPUUHSTO | BCTYNWI0 Yy 3aKOHHY CW/y, BCTAHOB/IEHHS OMNiKW Had4 MaviHOM 3a 3MICTOM
abaaly nepuworo nyHkTy 183 IHCTpyKUii € ans HoTapiyca 060B'SI3KOBUM.

2. Onika BCTaHOB/THETLCS HOTapPIyCOM 3a OCTaHHIM Bi4OMUM MiCLIEM MPOXNBAHHS QDIBUYHOT
ocobu.

3 MeTor BUSBNAEHHS CKnany maviHa ocobu, sika Bu3HaHa 6e3BiCHO BifCyTHbO abo MicLe
nepebyBaHHS KO HeBigoOMe, HOTapiyc 34IVICHIOE ONMC MaviHa 3a npaswiamu, BUKIaaEeHUMU Y
nyHkTax 190 - 196 IHCTpyKuUii. ¥ akTi onucy 3a3Ha+aeTbCs npi3sBuLe, iM's, no 6arbKoBi OMiKyHa,
HaviMeHyBaHHSI [OKYMEHTa, SIKuii nocsig4ye vioro ocoby, HOMep, aara Buaa4i, HaiMeHyBaHHSs
yCTaHoBM, WO BYAaNa Levi JOKYMEHT Ta MIiCLe NPOXUBaHHS OnikyHa (ab3al aeB'aTuii nyHKTY
190 IHcTpyKUii), Ha NiaTBEpaXeHHS BCTaHOB/IEHHS QbakTy Orlikv OrikyHy HOTapiycom
BUAOAETLCS CBIAOUTBO (ab3ay apyruvi nyHKTy 183 IHCTpyKUi).

3. LK 3arasibH1UM YYHOM OKPEC/HOE MOBHOBAXEHHS OMiKyHa. SMICT 4acTuH 3 i 4 KOMeHTOBaHoI
CTarTi 403BO/ISE NOAINNTA TOBHOBAXEHHS OrikyHa Ha ABi rpynu. [lo nepuwoi 3 Hux
BIIHOCATLCS MOBHOBAXEHHS, SIKi BUM/INBAKOTh 3 CAMOro qoakTy Mpu3HaYeHHs OrnikyHa; XO4HUX
[HWYX yMOB A/151 iX 34IMCHEHHS He NoTPibHO. [Llo HUX Hanexarb: a) MPUIHSITTS BUKOHaHHS
UmBInbHUX 060B'S3KIB HA KOPUCTbL BiACYTHLOI 0CObu; 6) NoralleHHs 3a paxyHoK HanexxHoro iv
maviHa 6opris; B) ynpaBniHHS MariHO B iHTEpecax BifCyTHbOI 0CcobMy.
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Takum 4yHOM, OMiKyH He nnwe QikCye HasIBHICTb 3060B'S93aHb Ta npas BUMOr BiACYTHLOT
ocobu, ane vi Mae npaso Ha ix peanizauito (TepMiH "6opru" y c/noBoOCrnony4eHHi "noraweHHs
6opris" cnig, Ha Haw norns4, T1yMa4uTy LWWPOKO, 3aPaxoByHHM 40 HbOr0 HE BUKOHAHI
BifiCyTHIM BOPXHMKOM 3060B'S3aHHS B LinoMy). O4eBuaHO, WO Take rnpasBo OnikKyHa He
CTOCYETLCS MPOLAOBXEHHS 34IMICHEHHS rnpaB Ta 060B'S93KiB, WO BUNINBAOTL i3 3000B'S3aHsb,
SIKi MPUMUHSIKOTLCS Y 3B'SI3KY 3 BU3HAHHSIM 0coby 6e3BIiCHO BiflCyTHLOH (ANB. KOMEHTap A0 CT.
43 LIK).

Y3aranbHIOH4YUM 0BHOBAaXXEHHSIM OrliKyHa € yrnpas/iHHS MarilHOM B IHTepecax BiACyTHbOT
ocobu. Ockinbku LIK He 3akpiritoe Xo[HOro crewianbHOro peryntoBaHHS Woao 34IMCHEHHS
QOYHKUIN yrpasJliHHS OMiKyHOM, A0Ui/IbHO 3acTtocoByBatn Hopmu rnasu 70 LUK wono gorosopy
ynpasniHHs MaiHoM. Tum binblue, wo 4. 2 cT. 1032 npsiMo BKa3ye Ha MOX/NBICTb BUHUKHEHHS
LOroBIPHUX BiAHOCUH Yrpas/iHHS WOAO0 BAACHUKA, SIKui € 6€3BICHO BiflCyTHIM, NOKAaaaro4m
MMOBHOBAXXEHHS YCTaHOBHUKA yrpaBs/liHHS B TaKOMy BUNaAKy Ha opraH oriku 1a rik/yBaHHSI.
UonpaBaa, nigcraBoro a4/15 NeBHUX 0OMeXeHb y 3aCTOCYBaHHI 0roBipHOI KOHCTPYKUIT
yrnpasJliHHS MariHOM y BiflHOWEHHI orikyHa 3a cT. 44 e Hopma 4. 2 c1. 1030 LK, ska
nepenbayae, Wo He MOXyTb OyTV NPeaMEeTOM 0roBOPY yrnpas/iHHS MaiHOM rPOLWOBI KOWTH,
KpiM BUMNanKis, Ko/iv Take rnpaso npsiMo BCTAHOB/IEHO 3aKOHOM. Y 4. 3, 4 cT. 44 BCTaHOB/IEHO
npaBo onikyHa Ha yrnpas/niHHS MariHOM 0cobu B LiiTOMy, Ha BuAayy 3a paxyHokK LUboro mMavHa
YTPUMAaHHS, ase rnpo rPOLIOBI KOLWTH SK NPo 00 €KT yrpas/iHHS NPSIMO He AETbCS, TOMY
MUTAHHSI MPO MOXK/INBICTb OriKyHAa PO3MOPSAXAaTUCS POLIOBUMU KOLWTAaMU BifCyTHLOI 0cobun
rnopsa 3 nMpaBoM PO3rOPSIAXKEHHS IHWNM MariHOM BUK/INKAE 00rpyHTOBAHWI CYyMHIB.

Lo apyroi rpynv noBHoBaXxeHb OriKyHa BK/1H0HarOTbCA Ti, 34IMCHEHHS SIKUX 3YMOBJ/IEHO
rnonaHHsIM 3asiBu 3aiHtepecoBaHumu ocobamu. LIK cepen Takux mMoBHOBaXeHb BUAINSE
HapaaHHS yTPMMaHHS 3a paxyHoK MaviHa BifiCyTHbOro ocobam, sikux BiH 3a 3aKOHOM
30608's3aHunii yToumyBaty. OBOB'SI3KN  YTPUMAHHHS BUN/INBAKOTL NEPEBAXHO 3 MPpaBoBiqHOCHH
MoAPYXXKS, NpaBoBiAHOCUH MiX 6arbkamu i 4iTbMy, iHWUMK pogn4amm (CT. cT. 75 - 91, 4. 2 cT.
166, cr. 180, 198, 199, 202 - 206, 265 - 274 CK).
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4. 3rigHoO KOMEHTOBAaHOI CTarTi rPaBOBiAHOCUHM OMiKN MPUMUHSOTLCS: 1) 3a pileHHsM cyay,
SKUM CKacoBaHe rnornepenHe PilleHHs npo BU3HaHHS 0cobn 6e3BiCHO BiACYTHLOK; 2) y pasi
rnosiBu qoian4Hoi ocobu. Lis ninctaBa 3acTocoBYyETLCS nLLE 1WOA0 ¢hi3an4HOI ocobu, MicLe
nepebyBaHHS sikoi 6yno HeBigoMuM i Sska He byna y cya0BOMy NnopsaKy BuaHaHa 6€3BiCHO
BICYTHbO!O.

3mict absally 4eTBepToro nyHKTy 183 IHCTPYKUIT AaE MOXANBICTL NPUEAHATH O 3a3HAYEHUX
nigcras nNPUNMHEHHS OMikv 40A4AaTKOBY - OrO/10WEHHS ¢hi34HOI 0CobM MOMEP/IO, BHACNQOK
YOro MaviHo KO/MLWHbLOI BiACYTHLOI 0CObM NepeTBOPHETLCS Ha CnankoBe MaviHoO, SKe niansirae
OXOPOHI HOTapiyCoM.

5. Crt. 44 LIK He 003BO/ISIE HITKO OKPEC/TNTY MPaBoBY Mpupoay npaBoBiAHOCUH 3a y4acTio
OniKyHa rpv 34iIMCHEeHHI HUM MariHOBOI Orikn. 3 O4HIET CTOPOHU, HasiBHA CXOXICTb LinX
BIAHOCWH 3 MpaBoBiAHOCUHAaMN 3aKOHHOIro NpeACTaBHULTBA, anXXe OriKyH, SK i npencraBHuK,
BYMHSIE NMPABO4YMHN B iHTEPEcax iHWwoi ocobu, 4. 3 cT. 242 LIK cBig4mTb npo Te, 1o 3aKOHHUMU
npeacTaBHUKamu, Kpim 6arbKiB (yCMHOBIHOBAHIB), OMiKyHIB (CyO €KTIB, SKi 30IMCHIOHTH
ocobucTy oniky), y Bunagkax, BCTaHOB/I€HUX 3aKOHOM, MOXYTb OyTu W iHWi 0cobn. 3 iHWoT
CTOPOHU, Yy KOMEHTOBAHIV CTaTTi HE 3a3Ha4acTbCs, WO ONiKYH BYNHSIE MPABOYNHY Bif IMEHI
ocobu, sika Bu3HaHa 6e3BiCHO BiACyTHLOH abo Micue nepebyBaHHS SKOi HEBiAOME, WO €
HeobxigHOK 03HaKor npeacraBHuUTBa (4. 2 ct1. 237 LK).

Kpim TOro, 3annwaetbcsi HeBU3Ha4YeHVM CTaTyC OpraHiB Orikuy T1a nikiayBaHHS Wono ix
MOXK/IMBOCTI KOHTPO/1H0BATU BUKOHAHHSI OriKyHOM CBOiX 060B's3KiB. 30KpeMa, BUHUKAE
MUTaHHS, 41 HeobXigHO OMiKyHy OAEPXYBaTH 3roAy OpraHis ornikv 1a MikayBaHHS Woa0
yKnaneHHs B IHTepecax BiACYyTHbOIro 4OroBoOpYy, SKuvi Migasrae HorapiaibHOMY r10CBi44€eHHH
1a (abo) AepxxaBHivi peectpadii (ct. 71 LK).

6/7



CrartTa 44. Onika Hag, MavHOM pi3nYHOI 0cobum, sika BU3HaHa 6e3BiCHO BiACYTHbOKO, a TaKOX (Pi3MYHOI OC(

717



