CrarTta 12. 30iNCHEHHS LUUBINbHUX Npas

Cratta 12. 34iNCHEHHS LUUBINbHUX NpaB

1. Ocoba 34incHI0E CBOI LMBINbHI NpaBa BiNlbHO, Ha BNaCHMM pPo3Cya.

2. HeapincHeHHs1 0c06010 CBOIX LMBINIbHUX MpaB He € NiACcTaBo ANSA iX NPUNUHEHHS,
KpiM BUNaaKis, BCTAaHOB/IEHUX 3aKOHOM.

3. Ocoba MoXxe BiAMOBMTUCS Bijg, CBOro MalHOBOrO Nnpasa.
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BinmoBa Bif NnpaBa BNacHOCTi Ha TpaHCNOPTHi 3aco6u, TBapuH, HEPYXOMi peui
30iACHIOETLCS Y NOPAOKY, BCTAHOB/IEHOMY aKTaMM LIMBiNIbHOr0 3aKOHOOaBCTBA.

4. Ocoba moxe 3a BignnatHUm a6o 6e3BignnaTHUM [OroBOPOM NepenaT CBOE ManHoBe
npaeo iHWih 0cobi, KpiMm BUNaaKiB, BCTAHOBJIEHUX 3aKOHOM.

5. SIKLLL0 3aKOHOM BCTaHOBJIEHi NpaBOBi HacNigKM HeAo06poCcoBiCHOro abo HepoO3yMHOro
30iNCHeHHs 0co6010 CBOro NpaBa, BBaXa€eTbCs, L0 NoBeAiHka ocobu € nobpocoBicHOO
Ta PO3YMHOI0, AKLLO iHLUEe He BCTAHOBJ/IEHO CYAOM.
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KoMeHrap:

1. UK y c1. 12 BCcTaHoBNOE 3aranbHe npaBuio, 3riqHo 3 sikum ocoba 34ivicHioe CBOI npasa
BI/IbHO, Ha CBivi po3cyA.

B naHomy Bunanky umBinbHe rMpaBo BUKOPUCTOBYETLCS B PO3YMiHHI Cy6 €KTUBHOIrO LMBITbHOIO
npasa, To6T70 HPUANHHOI MOXINBOCTI BUSHAYEHOro cyb'ekTa BnMBaTU Ha KOHKpeTHe b1aro
(MaviHoBe 4n HemariHoBe).

Cyb6'ekTBHE UMBINIbHE MPABO 3aBXAM € NPaBOM Ha NMEBHY LiHHICTb - MatepianbHy abo
AYXOBHY, WO BUPI3HSIE TaKy HOPUANYHY MOX/IUBICTL BiA MpaBo34arHoCTi 0coby sik abCTpakTHOI
MOXXIMBOCTI 6y TV CyO EKTOM LMBINTbHUX NPaBOBIAHOCUH, MaTk Cyb'eKTBHI rpasa 1a 0b0B'a3KM.
Hanpuvknan, cy6'ekTMBHUM UMBITbHUM MPaBOM € MpaBo B/IACHOCTI HA NeBHY KBapTupy, a
3akpinneHe Hopmamy KOHCTUTYUIi MpaBo Ha XWT/I0 - CK1a40BOK0 3MICTY MpaBo34arHoCTi
ocobu.

3micT cyb'eKTUBHOIO UMBINLHOrO Npasa 3a3Bu4ari CTaHOB/SITb TP HOPUANYHI MOX/TMBOCTI
(MpaBOMO4HOCTI): a) MOXXNUBICTL BeCTu cebe neBHUM 4YMHOM (NMpaBo "Ha BnacHi 4ii"); 6)
MOXX/TUBICTb BUMArarty rneBHoI nNoBeniHK Bif IHWWX (npaBo "Ha HyXi 4ii"); B) MOX/INBICTb

3axuncTy ropyLweHoro ripasa B mpMCﬂMKU/ﬁHOMy ropsaky (B Cy4OBOMYy riopsaky, WisixoM
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3BEPHEHHS A0 AEPXaBHUX OpraHiB, TPETENCLKOro cyay Touo).

[lin 34IMCHEHHSM UMBIZIbHOIO ripasa C/ig po3yMiTy peasisauito TMX MOX/INBOCTEN, SKi
CTaHOB/ISITb 3MICT Cyb EKTUBHOIO LUMBINTbHOr 0 npasa. 34iiCHeHHS LUMBIIbHOr 0 npasa
BinbyBaeTLCS LWISIXOM BHUHEHHSI (PaKTUHHUX Ta HOPUANYHUX Aid. Hanpuknaga, Aii 3 y4acrti B
rneperosopax 3 yknaneHHs 40roBopy Marotb OakTUHHUY XapakTep, OCKI/TbKyN He MaroTb
npaBoBux HacniakKiB y Burnsai 6e3nocepenHboro BUHUKHEHHS UMBINbHUX rpas Ta 060B'S3KiB.
FOpuaunyHumm pismv € aii 3 BYNHEHHS 0ghePTH Ta akLEenTy, npaBoBuM Pe3y1bTatoM MoxXe 6yTu
yK1aneHHs 4OroBopy Yu IHLWI paBoBi HACTIAKM.

LK 4. 1 ct. 12 Haninse HOCIS UMBINbLHOro ripaBa MOXJ/IUBICTHO 3a B1IaCHUM PO3CY.L0M
34iViCHIOBaTN CBOE UMBINIbHE nNpaBo. Y 3B'93Ky 3 uuM, ocoba Mae npaBo 34iMiCHIOBaTH CBOE
MarviHoBe npaso /InLle YaCTKOBO YX HE BUKOPUCTOBYBATU B3arali.

2. LIK BctaHoB/HOE NpaBuio, 3rigHo 3 SKUM He34iViCHEeHHSI 0COb0H0 CBOIX MaliHOBUX rpaB He €
nigcTaBoro 414 iX NPUNUHEHHS, KpiM BUNankis, BCTAHOBIEHUX 3akoHoM (4. 2 cT. 12 LIK). SakoH
nepenbayae BUNanku, Ko He3iViCHeHHS! LUMBINIbHOIO NMpasa € nigcTaBoro 4715 MPUMMHEHHS
UMBISIbHOr 0 npasa, HacTaHHS HWUX HeratuBHuX rpaBoBuX HACNIAKIB A/15 HOCIS Takoro npasa.

3okpema, 3rigHo 3i ct. 140 3emenbHOro Kogekcy YkpaiHn HeBifuyXeHHS 3eMefibHOI OiNSHKN
iHoO3eMHuMn ocobamu Ta ocobamy 6e3 rpoMansiHCTBA y BCTAHOBAEHWUI CTPOK y BuNaakax,
BU3HAYEHUX LIMM KOLEKCOM.
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LIK He 3aBxau nepenba4ae, ane vi He 3abOPOHSIE MOX/TNBOCTI BCTAHOB/IEHHSI IHWNX HACiaKiB
He30IVICHeHHS UMBITbHUX npaB. ¥ 3B'93Ky 3 UMM, C/1ifl BUSHATU [PUIYCTUMUM MPU3YNUHEHHS
OKpeMux rpaBoMO4YHOCTEN LUMBISILHOIO npasa akraMu UMBIIbHOro 3aKOHO4aBCTBa Y
rpaBo4YnHOM. 30KpeMa, He34IMICHEHHS Y1 HEeCBOEYacHe 34IMICHeHHS npasBa Ha 3axucT
MopYyLWeHOro UMBINbLHOro rnpasa Moxe no3baBuTy Taky ocoby npasa Ha Cy[0BUY 3aXUCT.
BinnosigHo #o 4. 4 cr. 267 LK criive no30BHOI 4aBHOCTI, Mpo 3aCTOCyBaHHS SKOI 3asB/1€HO
CTOPOHOO B CrIOpI, € NiACTaBoro A/15 BiAMOBU B M030BI. IHWu rnpuknan 1akoro poay
MoB'sI3aHWi i3 34IVIiCHEHHS MOBHOBAXEHb rpasBa BlacHoCTi HabyBa4eM HepyxoMmocTi. Tak, be3
peectpaduii B BTl npasa BnacHocTi Ha npuabaHy kBaptupy, ii HabyBa4 no3basneHuii
MOXX/IMBOCTI MPOBECTH ii HACTYrNHe Big4y>XXeHHS (npodaru, nogapysarv 1ollo). BukitoHeHHs 3
UMBIZIbHOr O rnpasa OKpPeMUX rpaBoOMOYHOCTEV BHAC/NOK HE3AIMICHEHHS Takoro rnpasa Moxe
BCTaHOB/1HOBAaTNCS 40OroBOPoOM. Harnpuknan, 3a ymoBamv fOroBopy KyniBni-rposaxy npaso
PO3rOPSAXEHHS TOBAPOM BUHUKAE B MOKYNLS 3 MOMEHTY [OBHOI oriaty ToBapy.

3. LUK 4. 3 ct. 12 BCcTaHoBH0e 3a 0c060H0 NMPaBo Ha BiAMOBY BiA CBOro MarviHoBOro npasa. B
LlaHoMy BUnanky TepMiH "MaviHoBe rnpaso” C/1ig PO3WUPIOBa/IbHO TIYMa4nuTy, a He e K
npaso MaviHoBoi BuMoru 3a 3060B's3aHHSIM. Ocoba MOXXe BigMOBUTUCS Bif CBOro MariHOBOro
npasa, sike € BiA4y>XXyBaHUM, He3a/1eXXHO Bifl TOro, € TaKe rpaso CaMOCTIVIHUM YY1 CK/1840BOH0
iHworo npasa. Ocoba He MoXXe BiaMOBUTACS Bifl CBOro MaviHOBOro npasa, SKWwo e
cynepeyunTb 3MICTy (CyTHOCTI) Takoro rpasa.

Hopma 4. 3 ct. 12 LUK He nae oqHO3Ha4HOI BiA4MNoBigi, npsMo He BCTAHOBITHOE MOXX/INBOCTI
BiAMOBY Bi MaviHOBUX pas IHTe/1eKTyaabHOI B1acHocTi. BignosigHo A0 ct. 41 KoHctutyuii
YKpainn KoXXHa nroavHa Mae rnpaso BOJIOAITH, KOPUCTYBATUCS | pO3NOpSaXaTncs
pesynbTaramy CBOEI IHTeNEeKTya/1bHOI, TBOPHOI AisNIbHOCTI. ¥ 3B'93Ky 3 UMM, TBOPELb
pes3ynbrary iHTeneKTyanabHoi, TBOPHOI 4is/IbHOCTI Mae NMpasBo BiAMOBUTUCS Bifl CBOIX MaviHOBUX
rpas iHTe/1eKTya bHOI B/1aCHOCTI, OCKI/IbKM MpaBo Ha BiAMOBY Bif MaviHOBOro UnBI/TbHOIro
rnpasa € criocoboM Po3ropsiaKeHHS CBOiMM rnpaBamum.
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Ockinbky BigMOBA Bif LUMBINLHOro fpasa € crocoboM Big4yXeHHS rnpasa, ocoba He Mae
npaBso Ha BigMOBY Bifl 0COBUCTOro HEMaHOBOIrO rnpasa Sk HeBIA 4y XXyBaHOro npasa ocobu. 3a
Takux yMOB MaviHOBUM NpasBoM, y po3yMiHHi cT. 12 LIK, cnin Bu3HaBaty byab-sike LUMBIibHE
npaso, siKe He € 0COOUCTUM HEMAVHOBUM PaBOM.

lpaBo Ha BiAMOBY Bif npasBa B/AaCHOCTI PEryntoeTbCs crelianbHoro HopMoro LIK (cT. 347), ska
Mae 3acTocoByBaTUCS B NopsaKY aHanorii 3aKoHy Ha BiJHOCUHU BigMOBM Bif IHWUX UNBITbHUX
npas (KkopriopatuBHUX Npas, SKi He € NpaBoM BJ/1aCHOCTI, Pe40BUX MpaBs Ha YyXXe MauiHo,
3060B's3a1bHUX, HWUX NPaB), SIKLO Lie HEe CYrnepe4nTb CYyTHOCTI Takux MaiHoOBUX Mpas.

Y UbOMy 3B'93Ky OISIMW HOCIS UMBIIbHOIO rpasa, sKi ceig4ars rpo BiMOBY BiA B1aCHOro
rnpasa, Mae BU3HaBaT1Cs 3asBa npo Le 1a iHWi 4ii, SKi ceig4ars npo 1aky BiaMoBY. IHwummn
4aismu Moxxe 6yTy noBeniHka ocobu 3a yMOBU, SIKWO LIe HE Cyrnepe4unTs npupodi BianosiaHoro
MaviHoBOro rpasa.

3okpema, BigmoBa Big 3060B'93a/1bHOr0 MariHOBOro rnpasa (TobTo, Big rnpasa BUMOru
Kpeauropa), SKa npakTn4HoO igeHTN4Ha NPOLEHHIO 6OpPry, Mae OXOM/1HOBATNCS] MOTO0XEHHSIMU
LIK npo npunuHeHHs 30608 '93aHHS npoLueHHsIM 60pry (cT. 605 LIK).
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LIK B 4. 3 ct. 11 BcTaHOB/OE NMpaBusio, 3rigHo 3 KM BigMoBa ocobu Big CBOro npasa
B/1ACHOCTI Ha TPaHCNopPTHI 3acobu, TBAapUH, HEePyXoMi pe4i 34IMICHETLCS B MOPSAKY,
BCTaHOB/IEHOMY aKkTamu UMBIfIbHOro0 3aKoHo4ascTBa. B pasi HeqotpuMaHHs Takoro nopsiaKky,
ocoba npoJoBXye BBAXAarncsl BaCHUKOM Takux pedei. BogHo4ac, B pasi BigCyTHOCTI
HOPpMaTBHO BCTAHOB/IEHOro MOPSAKY BilMOBY B/1aCHUK HE Mae rnpasa BigMOBUTUCS Bif rpasa
B/1aCHOCTI Ha TaKi peHi.

s

4. BigmoBa Big MaliHOBOro rnpasa 3a3su+4ari Mac "6e3anpecHuii" xapaktep i He MiCTUTb
BKa3siBkM Ha 0coby-HabyBa4a Takoro MariHoBoOro rnpasa. B pe3ynbtati BiaMOBY Take MarHo
BTpa4ae cBoro cyb'ekra, OCKifibKy rnpv BigMOBI BiICYyTHE MPaBOHACTYMNHULTBO, TOMY MaliHOBe
rpaso B3arasi rpUrMHSE CBOE ICHYBaHHS, SKLO Le He CyrnepeYnTb CYTHOCTI BiMoBIiqHOro
MaviHOBOro npasa i HopMaTMBHO BCTaHOB/IEHOMY OPSAKY BiAMOBY Big Takoro rnpasa. ¥ uboMy
3B'93Ky, BiAMOBY Bif MaviHOBOro rpasa ciig BiApi3HATV Big repenad4i maviHosoro npasa. [lpu
nepenayi MaiHoBOro rnpasa BOHO 36€piraeTbCs, 3MIHHOETLCS /TnLIe HOCIV-HabyBa4 TaKkoro
npasa. BinnosigHo o 4. 4 ct. 12 LIK ocoba moxe 3a onnarHum abo 6e30n1aTH1UM [0roBOpPoM
rnepenasaty CBOE MaliHOBE MpaBo iHwWivi 0cobi, KpiM BUNaaKiB, BCTAHOB/IEHNX 3aKOHOM.
lNepena+a mariHoBOro npasa iHwWivi ocobi Ha nigcrasi 04HOCTOPOHHBLOrO MPAaBO4YUHY, IHLWNX
ropuan4Hux gpaktis LIK He nepenba4qeHo.

5. LK 3akpinntoe npe3yMnuiro 406pOCOBICHOCTI | pO3yYMHOCTI Aivi 0CObu, SiKka 3L4iVICHIOE BacHe
npago (4. 5 ct. 12 LIK). Lis npe3ymnuis aie, noku iHwe He byne BCTaHOBIEHO PIllEHHSIM cyay.

LlobpocosicHe 3nivicHeHHs1 0cob0or0 CBOro UMBINbLHOro npasa nepesba+ae peanisawiro
rpaBoOMOYHOCTEN BifNoBIAHOro rnpasa 3 ypaxyBaHHSIM IHTEPECIB IHWHX YHaCHUKIB BiHOCUH,
ny6ni4HUX IHTEPECIB AEpXXaBu TOLO.
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LlobpocoBicHicTb 3aiiCHEHHS UMBINbHOrO rnpasa 3aBXAu NPOosIBASIETLCS B TaKivi noBeniHLj|
0cobu-HOCIS Takoro npasa, sika 3Haro4m (noBuHHa byna 3Haru), Wo 34IMCHEHHS Hero rpas abo
BUKOHaHHS 060B'SI3KiB MOX€E MPU3BECTV 00 HEratnuBHUX HACNIAKIB, HE BXWIa AOCTYMHUX iV
3axoaiB Ans ix ycyHeHHs. B iHwomy Bunagky raka ocoba mMae BBaXXarucs HeqobpOoCOBICHOH 3
HacTaHHSM 47151 HEel TUX 4y IHIWNX paBoBUX HAC/IAKIB.

Po3ymHe 3aiicHeHHS UmBINnbHUX npas nepenba4qae anekBaTHy OUiHKY 0Co0b0+0 LIIHHOCTI

MeBHOro MariHOBOI O rnpaea, AOoUiNIbHICTb CBOIX AiVi, HACN|AKIB 34iMCHEHHS ab0 HEe34iViCHeHHS
UMBINIbHOrro rpasa.

Y 3B'93Ky 3 UMM, PO3YMHUM 34IMCHEHHSIM UMBINIbHUX Mpas Cig BBaXaru 3BuHaniHi 4ii, SKi e
aneKkBaTHUMU CTaHy rpaBoBIiAHOCHH i SIKi MOXXe B4MHSTY ocoba BignoBigHO [0 iT cepeaHboro
PIBHSI IHTE/IEKTY Ta XUTTEBOro AOCBIAY, @ TaKOX MPOQOEeCiiHoro cratycy ocobu.
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