MpeuepneHT

Bctoay, roe TonbKo Ntoav HaxoasTcs Mexy coboii B NpaBoBOM 0O6LEHNM, MHOXECTBO
NPaBOBbIX HOPM BO3HMKAOT caMu coboi He TONbKO NOMMMO BMeLLATeNbCTBA 3aKoHoAaTENS,
HO 1 MOMMMO MPSIMOrO BMELIATENbCTBA BNACTU.

MpsiMoe 3akoHOoOATENbCTBO NpeacTaBnseT coboli YepecyHyp rpPoMO3aKuWiA U MeannTeNbHbIRA
annapart, KOTOpbIiA OTCTaeT OT XW3HW 1 He yCneBaeT yAOBNETBOPSATb ee ObiCTPo
cO3peBalLMM HOBbIM 3anpocam. becnpepbiBHO pa3BnBasiCb, XW3Hb HUKOr4a He
OCTaHaBNMBAETCHA B CBOEM TEYEHUU; MEX DY TEM B OEATENbHOCTU 3akoHodaTens, naxe
CaMOoro COBEpLIEHHOro, Hem3beXxHbl YacTHbIe nay3bl 1 NepepbiBbl. becnpecTaHHO
BO3HMKaloLWWe CropHble NpaBoBble BOMPOCHI, CMIOWb Aa PALOM HE MOTYT XAaTb pelweHus nx
3akoHoJaTeneMm; paHbliue, Yem OH MNPUCTYMNUT K UX PELIEeHNO, OHN B OTAENbHbIX Cly4asX,
Kasycax paspewarTcs, NOMAUMO ero yyacTtus, NnpakTukon. I peweHune, npuHATOE B OOHOM
CMOPHOM Cryvyae, CTaHOBUTCA NpeLeneHToM onsa psaa apyrux O4HOPOLHbIX CnyyYaes. Takum
06pasom, nyTem nNpeLeneHToB CO30A0TCS NPaBOBbIE HOPMbI.

9710 MOXHO HabnwnaTb npexe Bcero B cynebHol npakTuke. Hn B 04HY anoxy nctopum
L0EesiTeNbHOCTb Cyda He OrpaHMYMBanacb OOHUM NPUMEHEHMEM 3aKOHA K OTAENbHbIM ClyyasMm
XU3HW. 3aKkoHOA4ATENbCTBO, faXe CaMOe COBEPLIEHHOE, HE MOXET BCEro NpeaBuaeTb u
3akntoyaeT B cebe HemsbexHble NPobnemMbl, KOTOPbIE U BINONHSAIOTCS CyaeOHON Npak TUKOWA.
CyuwecTByeT 0bLiee NpaBnIo BO BCEX COBPEMEHHBIX rOCY1apCTBax, YTO Cyn "He MOXET
0TKasblBaTbCS OT PACCMOTPEHNS Aena nof npeanoroM HemnosHOThl, HESICHOCTY 1
NPOTMBOPEYMS CYLLECTBYIOWMNX 3aKOHOB". [T03TOMyY, KOrga Ha pacCMOTpeHUe cyaa noctynaert
Kakon-nmbo rpaxaaHckuin crnop, 3aKOHOM He MPeayCMOTPEHHBbIR, cyn 06s13aH BEIHECTY TO MK
npyroe pewexne. MoHSATHO, 4TO B 3TUX, 4acTO BCTPEYaloWmxcs Cnyyasx cyn pewaeT neno Ha
OCHOBaAHUM NPaBOBbIX HaYasn, He Hawenwmux cebe BbipaXeHUsi B 3aKOHO4aTENbCTBE,

Bcsikoe peleHne, BbIHECEHHOE CyooM, MMeeT oblee NPUHUMNManbHoe 3HavyeHue.
SneMeHTapHOEe YyCNoBME BCAKOro NPaBoCyanst COCTOUT B TOM, 4TOObI Cyn pelwan Bce
0QHOPOIHbIE CNy4Yan HA OCHOBaHWUM OOHMX U Tex Xe npasui. NoaToMy-To peleHne
OTAENbHOro Kadyca yctaHaB/iMBaeT NpeLeneHT, T. e. 06LWyo NpaBoByO HOPMyY ANs BCEX
aHanornyHbIx cnyyaes. Takum ob6pasoMm, cya He TONbKO MPUMEHSIET 3aKOH, HO 1 3a0aeT HOBbIE
HOPMbI MpaBa B AOMONIHEHNE K HEMY.

NcTopuyeckn MHOXECTBO BaXXHENWNX HOPM NMpaBa co3[4anoCb UMEHHO 3TUM NyTEM,
nocpencTBoM cyaebHbIx NpeueneHToB. Tak, Hanpyumep, aTMM NyTemM cosnanocb B Pume Bce
jus gentium — T. e. BCe TO pUMCKOEe rpaxkaaHckoe npaBo, KOTOPOE SBMNOCh HA CMEHY
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npeBHenwemy jus civile. [0BOps cnoBaMu M3BECTHOMO 3HATOKA aHr IMACKON" KOHCTUTYLIUK
Laiicw, "nctopns passuTtus npasa B AHIM NN €CTb B 3HAYNTENBHOA Mepe NCTOpUS CynebHow
npakTukn. Mex oy npoymm, n camo pabcTBo ObINO YHUYTOXEHO HE 3aKOHOM, a CyaebHbIM
npeueneHToM. B koHue XII Beka aHrnuinckmin cyn nepectan npu3HaBaTb COBCTBEHHOCTb
YyenoBeka Haj 4YeN0BEKOM U B 3TOM CMbIC/ie pellan Bce Cropbl 0 pabCcTBe: TakuM nyTem
pabcTBO ObIIO OTMEHEHO".

B AHrnum n B Hawe BpeMsi cyaebHblii npeueneHT npuaHaeTcs ouumanbHO MCTOYHMKOM
npaBa. B KOHTUHEHTANbHbIX FOCYyAapPCTBax Takoe 3HaYeHne 3a npeueaeHToM ouumnanbHo He
Npu3HaeTcs, HO, 0OHaK0, MOXHO M 30eCb yKa3aTb MHOXECTBO HOPM Mnpasa, CO34aBLMNXcs
MMEHHO 3TUM NyTeM NoMmMmo 3akoHa. CnenoBaTenbHO, 0akTUYeCcKM cyaebHblil npeueaeHT
Be3ae SBNSeTCs UCTOYHUKOM Npasa.

3HayeHne NCTOYHMKA NpaBa NPUHALNEXUT He OAHOMY TONbKO CynebHOMY npeueneHTy:
HOPMbI MpaBa co34alTCcs NyTeM npeueneHTa AeCTBMTENbHOCTbIO BCeX BOoOLwWe opraHoB
BnacTu. I3BecTHO, HaNnpMMep, 4TO PAA BaXKHENWNX YYPEX AEHUA aHr NTMNCKOro
rocy1apCTBEHHOrO npaea co3aancs nyTem npeueneHTa. AHFNACKUA 3aKOH He 3ak/odaeT
HMKaKMX NOCTAHOBNEHWIA OTHOCUTENbHO KabUHETa MMHUCTPOB: NPaBUO, 4TO KabUHeT
BbIXOOMT B OTCTABKY B Cly4yae HebnaronpusiTHOro BOTyMa napnamMmeHTa, BO3HWK/IO NyTeM
€OVHNYHBIX NpeLeneHTOB, Mano-nomany CnoXmnBwmxcs B obbiyain. Cambli napnameHTapuam,
Takum o6pasoMm, 6bin1 BBEAEH B XN3Hb NPeLeaeHToM.

MoHsATMe npaBa, Kak 370 yXe OblNo BbISCHEHO, HE COBNaAaeT C NpaBoM B 0cpuLManbHOM
3HavyeHumn aToro cnosa. [oaToMy 1 cpepa AerCTBUS NpeuefeHTa WMpe, HeXenu cgepbl
LEeViCTBMSA OpPraHoB rocynapcTBeHHo BnactTu. MHOXEeCTBO HOPM MpaBa co3[aeTcs MyTem
npeLeneHTa He TONbKO NOMKMO y4YacTus, HO faxe 6e3 Begoma, a MHorga v NpoTUB BONU
rocynapcTea. [puMepoM MoXeT NocnyXuTb nobas He3akoHHas 0bWeCcTBEHHas!
opraHunsauus, xoTs 6bl NPeXHWe opraHn3aumnm ctyaeHyeckme. TyT NoYT BCE CNOXMNOCH
nyTeM npeueaeHTa: npasa CXo[oK, Kak 06Wwmx, Tak 1 KypcoBbIX, NOKa CyLeCcTBOBaM Kypchl,
npaea npeacenartenei CXxoaok U CTyAEHYECKUX CTapoCT, FAe TakOBble UMEKTCS, U T. M.

MpumepoB OeNCcTBNS NPeLefeHTOB BOOOLWE MOXHO NPUBECTU HEOrPaHNYEeHHOE MHOXECTBO);
BO Bcex BoobLe cgpepax NpaBoBbiX OTHOLWEHWI NpeueneHT UrpaeT poib UCTOYHKKA Npasa, T.
€. CuNbl, COObLWatoLWet N3BECTHLIM NPaBUIaM 3Ha4eHne NPaBOBbIX HOPM.

ﬂpM 3TOM, Kak CKa3aHO, U3 BCeX NCTOYHMKOB Nnpasa npeueneHtT — HEeCOMHEHHO ﬂ,peBHeVILUVIIZ.
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B Te BpeMeHa, koraa eule He 6610 NpaBuIbHO OPraHN30BaHHON FOCYydapCTBEHHON, a
cnepoBaTeflbHO, 3aKOHO4ATEIbHON BNacTu, NpaBoBble HOPMbl BOOOLWE CO3aaBannCh no
NoBOAY OTHOENbHbIX KOHKPETHbIX CNyyaes, T. €. MyTeM NnpeueneHTa, KOTopbl 3aTeM
3akpennsincs obblyaem.
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