Paspen VII. INYHbIE HEMMYLLWECTBEHHDIE NMPABA [nasa 33. MOHATUE U BUObl JINYHbIX HEUM

§ 1. lOHATHE NUYHBIX HeumyLleCcTBeHHbIX npas

1. Ponb n 3HayeHuUe NNYHbIX HeumyLleCcTBeHHbIX npas

JInyHble npasa Hepa3pblBHO CBA3aHbl C TAKUMU NMOHATUAMU, KaK PpaBEHCTBO, CBO60,EI,a,
HErNnpPMKOCHOBEHHOCTb JINYHOCTMN. N 31O ecTecTBeHHO, Tak Kak naemn paBeHCTBa, CBO60,E|.bI,
NINYHOWN HEerNnpmMKOCHOBEHHOCTW Ha NPOTAXeHnn BCEW ncTopun umsmnmndaumn Ncnosib3oBaniancCb
B 60pb6e HOBOIo CO CTapbiM, NMPOrpeccnBHOro ¢ KoHcepBaTMBHbIM, OTXXUBLINM CBOW BEK.

Bes3ycnoBHo, B pasHble 3noxu B AaHHbIE NOHATUS BKNaAblBaNOCh pa3nuyHoe cogepxaxue,
04HaKo camu 3Ty naew Bceraa b6binm 1 ocTalnTCa NpUTsSratenbHbiMK ANs Ntoboro Yenoseka.
CoumanbHas LEHHOCTb NNYHBIX MPaB COCTOMT, FNaBHbIM 06pPa3oM, B TOM, 4TO OHU cCamu No
cebe, a Tak>Xe rapaHTumn Nx peanbHOro OCywWwecTBNEHMS ONPeaenstoT NONOXEHNE YeNnoBeKa B
obwwecTBe, a cnegoBaTenbHO, Y YPOBEHb PasBnTma camoro obuwectea. Takmm obpasom, Mepy
cB0OOAbI MMYHOCTY B 06lWwecTBe HEO6X0AMMO NPSIMO NPOELMPOBaTL Ha MEPY CMPaBeaIMBOCTY
n ceoboabl camoro obuwecTtsa. [Mpru3HaHMEM 3TOro SBUNOCH NPUHATUE ["eHepanbHoW
Accambneein OOH 10 nekabpsi 1948 r. Bceobuieit aeknapaumm npae YenoBeka, a Takxe

Me>x ayHapoaHOro nakta o rpaxaaHckmx U NoONNTUYECKMX NpaBax, NpuHAToro 16 nekabps
1966 r. <1> n BcTtynuswero B genctene ons CCCP n gna Poccun B 1976 1.
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<1>BBC P®. 1994. N 12.

CnenyeT nmeTb B BMAY, HTO LENIOCTHAs NpaBoBasi pernaMeHTauusi rocy4apcTBOM NINMYHbIX
npae 0bycnosneHa He TONbKO CO0BPakeHNAMIU r'yMaHNUTAPHOIO UM NONUTUYECKOrO
XxapakTepa, HO 1 9KOHOMUYECKMMM NpudnHamn. Mepexon K 9KOHOMMKE PbIHOYHOrO TUMa u
CBsi3aHHas ¢ HUM cBobofa NpeanpYHUMATENbCKOW AesSTENbHOCTA CO3AAIT OCHOBY
3KOHOMUYECKOI cBOBOAbI MMYHOCTU. SKOHOMMYEcKas Xe cBobona HensbexHo nopoxaaeT
06 bekTUBHYO NOTPEBHOCTL B CBOOOE NMYHOM, LYXOBHOM.

JNIn4Hble HEMMYILECTBEHHbIE NPaBa B 06 bEKTUBHOM CMbICNE NPEACTABNAOT COOON
KOMM/EKCHbIV NMpaBoBON MHCTUTYT, BKIOYAKOWMIA HOPMbI pa3finyHbIX OTpacnein npasa.

OcHoBY NPaBOBOro PErynmpoBaHns aTKX Npae COCTaBNSOT HOPMbl KOHCTUTYLIMOHHOMO NpaBa,
KOTOpble 3aKPennsoT B LLE/IOM CUCTEMY NINYHBIX NMPaB rpaxaaH, a TakXe ycTaHaBnnearT
MpaBoOBbIe rapaHTVMN NX pearnbHOro ocylecTeneHus. B cootseTcTBum ¢ rnaeoi 2 KoHCTUTYLUMK
P® B Poccumn npusHatoTcs 1 rapaHTUpytoTcst npasa 1 ceoboapl YenoBeka v rpaxaaHuHa
cornacHo obwenpuaHaHHbIM NPUHLIMNAM U HOpMaM MeXAyHapoaHoro npasa. OCHOBHbIE MpaBa
1 cBo6Oabl YENOBEKA HEOTHY X AAEMbl U NPUHAANEXAT KaX oMy OT POXAEHUS.
OcyuwecTBneHve npas 1 cBob60A YenoBeka v rpaxaaHuHa He AOMXKHO HapywaTtb npaea u
csoboapl apyrux nuu. B cootBetctBMU co cT. 19 KOoHCTUTYUMM P®D rocynapctBo rapaHTupyeT
paBeHCTBO npae v cBoboL YenoBeka u rpaxaHnHa He3aBuCKMO OT Nona, pachl,
HaLMOHANbHOCTU, 13blKa, MPONCX0X AEHNS, UMYLWECTBEHHOIO 1 LONXHOCTHOIO MONOXEHWS,
MecTa XUTENbCTBA, OTHOWEHMS K PENUrnn, yoe X [eHnid, NPUHaaNeXHOCTN K 061LeCTBEHHbIM
ob6benuHeHnsM, a Takxe apyrux obctoatenncts. Mpu aToM NpsMo 3anpelaroTcs nobble
CPOPMbI OFpaHUYEHUs MpaB rpaxaaH no NpuaHakam coumanbHOR, PacoBO, HALMOHABHOW,
NONOBOW, S3bIKOBOW UV PENUTMO3HON NPUHAANEXHOCTW.

HopMbl yronoBHoro npaea HanpasneHbl Ha 60pbby ¢ 06WeCTBEHHO OnacHbIMK
nocsratenbCTBaMun Ha BaXKHelWMe NMYHble NpaBa rpax.aaH, Takue Kak npasBo Ha XW3Hb,
3[10POBbE N TENECHYIO HEMPUKOCHOBEHHOCTb, NMPaBO Ha YeCTb, OCTOUHCTBO M AENOBYHO
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penyTtauuto (rnasbl 16 - 20 YK P®) n 1.4. HOpMbl aOMUHUCTPATUBHOIO, CEMENHOr0 1 Opyrux
oTpacnei npasa, XWUINLWHOrro, 3K0IOrMYECKOro 1 UHbIX OTpacnern 3akoHooarenbcrea
onpenensoT KOMNEeTEeHUMIO rocyJapCTBEHHbIX OPraHoB Mo PerynMpoBaHuUIO IMYHbIX NpPas,
yCTaHaB/MBAIOT rpaHuLibl BMelarTenbCcTea B IMYHYIO cdoepy, YTO BO MHOTOM No3sonseT
onpenennTb npeaesbl OCYWEeCTBIEHMS NNYHbIX MPas.

Ocobyto ponb B MpaBOBOM PETYNMPOBAHNM 1 OXPaHE NNYHbIX HEMMYILECTBEHHbIX NpaB
NpW3BaHbl Cbirpatb HOPMbI rpaxgaHckoro npasa. B ct. 1 'K nogyepkuBaetcs, 410
rpax.gaHckoe 3aKoHo4aTeNnbCTBO OCHOBLIBAETCS HA NPU3HAHUN paBeHCTBA Y4aCTHUKOB
PErynmpyeMbiX UM OTHOLWEHWIA, HEAOMYCTMMOCTN NPOU3BONbHOIO BMELWAaTeNbCTBA KOro-nnbo B
yacTHble aena, HeobxoamMocTn 6ecnpensiTCTBEHHOrO OCYLWECTBNEHNS FPaX AaHCKUX Npas,
obecneyeHns BOCCTAaHOBNEHNS HapyLWeHHbIX Npas, ux cynebHoi 3awmThl. ['paxnaHe un
lopuanyeckme nuua npruobpeTaroT 1 OCYWECTBASIOT CBOW rpaX LaHCKMe npaBa CBOEN BONew 1
B CBOEM MHTepece. ['paxaaHckne npasa MoryT 6biTb OrpaHnyeHbl Ha OCHOBaHNY
henepanbHOro 3akoHa 1 TONbKO B TOW MEPE, B KaKOi 9T0 HEOOX0AMMO B LIeNSX 3almThl
OCHOB KOHCTUTYLIMOHHOIO CTPOS, HPABCTBEHHOCTW, 300P0BbS, NPaB 1 3aKOHHbIX NHTEPECOB
opyrux nuu, obecneveHms 060poHbI CTpaHbl U 6e3onacHocTy rocyaapcTea. CnenoBaTensHoO,
perynnposaHne NNYHbIX Npas HOpPMaMn rpak,aaHcKoro npasa HenocpencTBeHHO CBA3aHO C
OXPaHOW YaCTHOW (TMYHON) cdoepbl OTOENbHbIX ML,

2. Oxpal-la n 3aumTta NIM4YHbIX HeMMyLLL eCTBEeHHbIX MnpaB

B pamkax KOMNIeKCHOro perynmpoBaHusi MIMYHbIX NpaB HeobX0aAMMO BbIAENSTb
rpaxaaHCKo-NpaBoBOM acnekT. B cBS3u ¢ aT1M B Teopun Obinm BbiCKa3aHbl ABE TOYKU 3PEHNS
Ha rpax.naHcko-npaBoBOE perynmpoBaHue nuyHblx rnpae. [lonroe Bpemsi rocrnoacTByOWUM
ABNANOCb NpeAcTaBneHne 0 TOM, YTO rpaxaaHCKoe NpasBo He perynmpyeTt, a TO/IbKO oXpaHaeT
311 npaea <1>. OgHako B fanbHelweM NosiBUACS MHOM NOAXOA K 3Toi npobneme. B
nnTepartype cnpasennvBo NogyYepkmnBanochb, YTo NPaBoOBOE PErynnpoBaHne 1N oxpaHa npas He
MOryT NPOTUBOMNOCTABNATLCSA, MOCKONbKY perynmposaHne o3Ha4yaeT oxpaHy npas, a ux oxpaHa
OCYLLECTBNSETCH MyTEM perynnpoBaHns COOTBETCTBYIOWNX OTHOWEHNA <2>. Tenepb Xe B
CBA3M € gaHHon B cT. 2 'K doopMynnpoBKoii, nogyepkmBaroLLeit, 4To rpaxgaHckoe
3aKOHOLATENLCTBO TONbKO 3aAWMWAET IMYHbIE HENMYLECTBEHHBIE OTHOWEHUS, HE0HX0ANMO
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BHOBb BEPHYTbCS K TEOPETUHECKOMY 0O0CHOBAHMIO COOTHOLWEHUS KaTeropuii "oxpaHa" u
"3awmnTa" B npase BooOLwWE 1 rpax AaHCKOM MpaBe B YaCTHOCTMW.

<1> Vo pe O.C. JInyHble HeMMyLEeCTBEHHbIE Npasa U X MECTO B CUCTEME COBETCKOro
rpaxgaHckoro npaea // Cos. rocynapcteo u npaso. 1966. N 7. C. 51 - 59.

<2> CM.: PazBuTme coBeTCKOro rpax.gaHckoro npasa Ha coBpeMeHHoMm atane. M., 1986. C.
205.

Cneundovka rpaxnaHcKo-npaBoBOro PerynmpoBaHus NMYHbIX Npae onpeaensercs npeameTom
rpaxgaHckoro npasa. B cootBeTcTBUM cO CT. 2 'K rpaxkgaHckoe 3akoHOOaTeNbCTBO
onpenensietT NpaBoBOE MOJIOXEHNE YHYACTHUKOB rpax aaHckoro o6opoTa, 0OCHOBaHUS
BO3HUKHOBEHMSA 1 MOPSIAOK OCYLWECTBNEHUs npaBa cOOCTBEHHOCTM U OPYrux BEWHbIX Npas,
NCKNIOYNTESNbHbBIX NPAaB Ha pe3y/ibTaTbl UHTENNEKTyalbHON AeATEeNbHOCTU
(MHTennekTyanbHo COBCTBEHHOCTN), PErynnpyeT AOroBOPHbIE 1 MHble 06S3aTeNbCcTBa, a
TakXxe Opyrve NMyuwecTBeHHble U CBA3aHHble C HAMU NINYHble HEVMYLWECTBEHHbIE OTHOLWEHWS,
OCHOBaHHbIE Ha paBEHCTBE, aBTOHOMUWN BONN U UMYLLECTBEHHOM CaMOCTOSATENTbHOCTU NX
y4yacTHMKOB. HeoTuyx aaemble npaBa 1 cBOOOAbI YeNOBEKa 1 Apyrve HematepuanbHble 6nara
3awuwaTCs rpaxaaHCKMM 3aKOHO4ATEMbCTBOM, €CNM MHOE He BblTeKaeT U3 CylecTBa 3TUx
HemaTtepuanbHbix 6nar. Takas oopMynMpoBKa Aana OCHOBaHMS BHOBb BbICKa3aTb MHEHWE O
TOM, YTO rpax,gaHCcKoe NpaBo He perynmpyeT NNYHble HEUMYLWECTBEHHbBIE OTHOWEHUS, He
CBSI3aHHbIE C UMYLLECTBEHHbIMUY, @ K MpeaMeTy rpax4aHCKoro 3aKkoHoaaTebCTBa OTHECEHbI
NUMYLECTBEHHbBIE OTHOWEHNS U OTHOWEHNS HEUMYLLECTBEHHbIE, HO CBA3aHHbIE C HUMN <1>.

<1> Cm.: KommeHTapui k IMpaxpgaHckoMy kogekcy Poccuiickon denepauuu, 4act nepeon /
OtB. pen. O.H. Cagukos. M., 1995. C. 17. Mo MHeHuto M.N. BparnHckoro, 0Co6eHHOCTbIO CT. 2
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'K siBnsieTca 10, 4TO OHA UCKNIOYMNA HEVMYLLECTBEHHbIE OTHOWEHWS, HE CBA3aHHbIE C
NMYLWECTBEHHbIMU, N3 NPeaMeTa PerynmpoBaHuns rpax.naHcKoro 3akoHonarenbCcTea,
cneposartenbHO, Obina NPpUHATA TOYKa 3PEHNS, COrNacHO KOTOPOW rpaX 4aHCKoe Npaso Nullb
3awuwaeTt 06bEKTbl HEUMYLECTBEHHBIX OTHOLWEHWUIA, HO He perynupyeT ux (KomMmeHTapwii
yacTu nepson [ paxgaHckoro kogekca Poccuiickon denepaunm ons npegnpuHumarenen. M.,
1995. C. 18 - 19).

lMpencrasnseTcs, 4TO OANS TAKOro BbiBOAA HET AOCTATOYHbIX OCHOBaHMIM <1>. [pexae Bcero B
Teopuu rnpasa OTHYET/IMBO NPOBOAUTCS MbIC/Ib O TOM, YTO aKTUBHAS POJib MpaBa BblipaxXaeTcs B
ero tpyHkumsx. [pn aToM 0gHOM U3 BaXHENWNX OYHKUUIA Npasa paccMmaTpusaeTcs
oxpaHuTenbHas PyHKLMS, NOL KOTOPOM NMOHMMAETCS HanpaeneHne npasoBoro BO3OenCcTams,
HaueNeHHOe Ha OXpaHy rocnoAcTBYHOWMX OOWECTBEHHbIX OTHOLWEHWIA, NX
HEeMNPUKOCHOBEHHOCTb <2>. o MHeHuo B.IM. Kasumupyyka n C.B. BoboToBa, coyHKUMIO
OXpaHbl 0OLWECTBEHHbIX OTHOLIEHWIA BbIMONHAET NpaBoBas cuctema B Lenom. OxpaHmTenbHas
dOyHKLMS OnmMpaeTcs Ha BECb KOMMJIEKC MPaBOBbIX HOPM 1 NPaBOBOW OeATENbHOCTU.
OcHOBHOE Ha3HavyeHne oXpaHNTeNbHOM PYHKLMM - NpefoTBpalleHe NpasoHapyLweHui 1
APYrux coumanbHbIX OTK/TIOHEHNA <3>.

<1> CnepyeT 0TMeTUTb, YTO B HOBeWWeR y4ebHoM nuTepaType yoaneHme 13 npeamerta
rpaxaaHckoro npasa NMYHbIX HEMMYLECTBEHHbIX OTHOWEHWIN, HE CBSA3aHHbIX C
MMYLLECTBEHHbIMU, paccMaTpuBaeTcs kak Mano obocHoBaHHoe (["paxaaHckoe npaso / Moa
pen. KO.K. Tonctoro n A.I. Cepreesa. Yactb I. CI16., 1996. C. 7). He HaxooaT ocHoBaHWin ons
NCKIOYEHMS U3 NpeaMeTa rpax,gaHckoro rnpaea aTnx oTHoweHuin Takxe B.A. [lo3opues n
B.MN. MosonuH (do3opues B.A. TeHoeHUMM pa3BUTUS POCCUNCKOro rpax aaHckoro npasa npu
nepexone K pbIHOYHOM aKoHOMUKKeE // MexXayHapoaHas Hay4YHO-NpakTuyeckas KoHgepeHuuns
"IpaxpaHckoe 3akoHodartenbcTBo Poccuiickon denepaunn”. KoHuenuus rpax.naHckoro
3akoHopartenbcTBa Poccuiickon denepaumnm n teaucol goknanos. M., 1994. C. 17 - 18;
[MpaxpaHcknii kogekc Poccuinickon ®epepauunn. Hactb nepeast. Hay4yHo-npak TM4yeckui
kommeHTapuii / OTe. pea. T.E. Aboea, A.1O. KabankuH, B.INM. Mo3onuH. M., 1996. C. 14).
Hanbonee nonHoe n yeTkoe 060CHOBAHME NPUHALNEXHOCTM NNYHBIX HEUMYLECTBEHHbIX
OTHOLWEHW K NpeaMeTy rpax.aaHckoro npaea gaHo J1.0. Kpacasunkosow (Kpacasumkosa J1.0.
lMoHATHE n cuctema NMYHbIX HEMMYLLECTBEHHbIX Npas rpaxaaH (Puandecknx nuu) B
rpaxnaHckom npaee Poccuitickoh ®enepaunmn. Ekatepunbypr, 1994. C. 4 - 27) n M.H.
ManeunHoi (ManenHa M.H. JInyHble HenmylecTBeHHbIE NpaBa rpax.aaH: noHaTue,
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ocywecTeneHue, 3awmta. M., 2000. C. 23 - 39).

<2> Anekcees C.C. Obwas Teopusi npaea. T. 1. M., 1981. C. 191 - 193.

<3> lNpaBoBas cuctema counanmsma. K. 2 / Ots. pea. A.M. Bacunbes. M., 1987. C. 31.

CnepoBaTenbHO, C TOYKM 3peHUS PYHKLUNOHNPOBAHNS Npasa B LENIoM oxpaHa SBNseTCs ero
BaXHelwmm aTpnbyToMm. MNMpun 3TOM oxpaHa 06LWEeCTBEHHbIX OTHOLWEHNIA OCYWECTBNSETCS
NnpaBOM Kak B Clyyae, Korga peyb nget 0 HapyweHum (3awmTa) Ybnx-To rnpas Unm OXpaHseMbix
3aKOHOM MHTEPECOB, Tak 1 B Clyyae, Koraa Kakune 6bl TO HY 6bIN0 HAPYLWEHNS OTCYTCTBYIOT.
BmecTe ¢ TeM BO3HMKAET BOMPOC O TOM, pas3nnyaroTcs nu kateropum "oxpaHa" n "sawmra”,
Korpa peyb naet He 0 PyHKUMOHMPOBAHUN Npasa B LIe/IoM, a 0 peannsawmmv npasoBbiX HOPM.
Bb.H. Me3puH nonaraert, 4TO No4 OXpaHOM B Npase OOMXHO NOHUMATbLCS perynnposaHne npas
BOOOLLE C BK/IIOYEHUEM ClOJa U 3alWmnTbl NpaB <1>. P y4eHbIX-UMBUNINCTOB CYATAET, YTO B
pamky oxpaHbl unu obecneyeHusi B 06n1actn perynmpoBaHust Cy6bekTUBHbIX NPas U
WHTEpPEeCcOoB BKKOYAEeTCs NpeBeHuuns, 3alnTta, OTBETCTBEHHOCTb U T.4., MPUMEHSEMbIE
pasfenbHO NNU B COYETaHUN <2>.

<1> Me3puH B.H. CocTtas MexaHn3ama oxpaHbl npas rpaxaaH // ['pax.aaHcko-npasosas
oxpaHa nHtepecos nuyHoctn B CCCP. Ceepanosck, 1977. C. 47 - 59.

<2> OinreHsnxTt B.A. ®opMmbl 0becneveHns NHTEPECOB CYObEKTOB rpak AaHCKMX
NpaBoOTHOWeHW // OcywecTBNeHne 1 3alwmTa rpax gaHckux n Tpygosbix npaes. KpacHonap,
1989. C. 20 - 21; UnnapuoHosa T./N. CnucTtema rpaxnaHcKko-npaBoBbiX OXPaHUTENbHbIX Mep.
Tomck, 1982. C. 21. O.C. Nodde npuMEHNTENBHO K rpaX aaHCKO-NPaBOBOW OXpaHe
OTHOLWEHWIN COBCTBEHHOCTM BbIAENSN OXPaHy B WAPOKOM U Y3KOM CMbICNE, NOHMMAs Noj4
nocnenHein He YTO MHOe, KaK 3alnTy OTHOWEHN A COBCTBEHHOCTY B Clly4Yae NX HapyLIEHUS
(Modbpe O.C. CoseTckoe rpaxgaHckoe npaso. M., 1967. C. 472 - 473).
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NTak, kateropus "oxpaHa" B rpax AaHCKOM npase No CBOEMY 06 beMy ropasao Wmpe NOHSATUS
"3awmra" n NONHOCTbIO OXBaTbiBaeT ero. loa ocywecTBNeHNEM rpax 4aHCKO-NPaBoBOW
OXpaHbl 06LECTBEHHbIX OTHOWEHWIA CneayeT NoOHMMaTb NPUMEHEHNE BCEX HOPM
rpax[4aHcKoro npaea, KoTopble obecneynBaloT Ux HopManbHoe 1 6ecnpensaTCTBEHHOE
CylecTBOBaHWE N pa3BuTUe, a Noa OCyLWeCTBEHNEM rpaX a4aHCKO-NPasoBOoM 3aWnThl
06LWEeCTBEHHbIX OTHOLWEHWUIA BOMXKHO MOHMMATLCS NPUMEHEHME NKLbL TEX CNOCOOO0B 1 CPEeACTB,
KOTOpPble UCMO/b3YIOTCH MPY COBEPLIEHUN NPaBOHapyLWeHus. 3noxeHHoe He ocTasnseT
HWKAKNX COMHEHWIA B TOM, 4YTO C TOYKW 3PEHNS TEOPUN OTCYTCTBYIOT Kakume Obl TO HM BbiNo
OCHOBaHWA AN UCKOYEHNA OTHOLWEHWIA, 3aluuilaemMblXx HopMammn onpeneneHHomn otTpacnu
npasa, U3 ee npegmeTa.

Kpome Toro, B cT. 17 KoHcTuTyumm P®, kak u B cT. 2 'K, nogyepkmnBaeTcs, 4To peyb naet
npexae BCero 0 HeOTYy X daeMbix NpaBax 1 ceBoboaax YenoBeka, KOTopble He TONIbKO
OXPaHSAKTCA, KaK y>Xe 0TMeyanocb paHee, Mo CylWweCcTBy BCEM CUCTEMON nNpasa, HO U
COCTaBNSAT CMbICN N COAEPXaHNe OesaTeNbHOCTM rocy4apCTBEHHOM BNacTn. OTO B MNOTHOMN
Mepe NoATBEPXAaeTCcs TeM, 4To cornacHo cT. 18 KoHctuTtyumm P® npasa u csoboapbl
4yenoBeKa 1 rpaxaaHuHa aBnaTCa HEeNOCPEeACTBEHHO AencTByowmnMn. OHN onpeaensioT
CMbICN, coaepXaHne N NpUMEHEHNE 3aKOHOB, OeATeNbHOCTb 3aKOHOAATENbHON U
NCMNONHUTENbHOW BNacTu, MECTHOIO camoyrnpasneHns n obecneymsatoTcs npasocyanem. Camo
coboli pasyMeeTcs, HTO HEOTYY X AaeMble Npasa 1 cBoHOObl YenoBeka He MoryT
pPerynnmpoBaTbCst HOpMaMmn Kako-nnbo ogHo oTpacnu npasa.

Y10 KacaeTcs MHbIX HEMMYLLECTBEHHbIX Bnar, To no cmbiciy n. 2 ct. 2 n ct. 150 'K
rpax.naHckoe 3aKkoHo4aTeNnbCTBO HE B COCTOSAHMM 3almilaTh T€ U3 HUX, KOTOPbIE He
HY>XAl0TCS B 3TOM B CM/y camoro ux cywecTsa. K Takoro poga 6naram MoXHoO, Hanpumep,
OTHECTMN HaLMOHANbHY0 NPUHAANEXHOCTb, POLHOW A3bIK 1 BbIOOP S3blka 00LWeHNs,
BEpoucrnoBefaHne n HekoTopble apyrue. OnHako noaaensiowee 60NbIWNHCTBO NNYHBIX
HEUMYLEeCTBEHHbIX 6nar OONXKHO 3alWMaTbCs rpax aaHCckMM 3aKOHO4ATENbCTBOM, NMOCKONbKY
OHWM cornacHo cT. 128 'K paccmaTtpuBaloTcsi B KQ4eCTBE 0AHOro 13 BUAOOB 06 BbEKTOB
rpax.gaHckunx npas.

B c1. 150 'K, cneumanbHO NOCBALWEHHON HemaTtepualbHbIM 6naraM, yCTaHaBNIMBaETCA, 4TO
KN3Hb 1 300poBbe, OOCTOUHCTBO NMNYHOCTU, NNYHAA HEMPUKOCHOBEHHOCTb, YECTb U ,D.O6p0€
M4, nenosasg penyrtauns, HENPUKOCHOBEHHOCTb YaCTHOW XW3HW, NN4YHAA N ceMeHasa TanlHa,
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npaso cBo6OOHOro NepenBuXeHus, Bbibopa Mecta npebbiBaHUs U XUTENbCTBa, NPaBo Ha UMS,
NpaBo aBTOPCTBA, UHbIE NNYHbIE HEUMYLLECTBEHHbIE NpaBa U Opyrue HematepuanoHble 6nara,
NpuHaanexauwme rpax.gaHuHy oT POXIOEHUS U B CUNY 3aKOHa, HEOTYY X AAEMbI U
HenepeaaBsaeMbl MHbIM crnocoboM. OnHaKo B crnyyasx v B Nopsiake, NMpeaycMoTPeHHbIX
3aKOHOM, NNYHbIE HEVMYLLECTBEHHbIE NpaBa v Apyrve HemaTtepuanbHble 6nara,
NpUHaaneXxaswme yMeplwemy, MOryT OCYyLECTBAATLCA Y 3aWwmwaTbCs ApyrumMm nuuamm, B ToM
yucne HacnegHukamu npasoobnanatensi. HematepranbHble 6nara sawmwaiTcs B
cooTBeTcTBUM ¢ 'K 1 ApyrMMm 3aKkoHaMK B Criydasx U B NOPsSiAKe, UMU NPeaycMOTPEHHbIMK, a
TakXe B TeX CNyyasix U Tex npeaenax, B Kakux Mcrosb3oBaHue crocoboB 3awwmThi
rpaxpaHckux npae (ct. 12 'K) BbITekaeT 13 CylecTBa HapyLWEHHOro HeMaTepuanbHOro npasa
1 XapakTepa NocneacTBUil 3TOro HapyLeHNs.

WNtak, n3 aHanusa Hopm K BbiTekaeT, 410, BO-NepBbiX, Nofasnstouee 60MbWNHCTBO
HemaTepuanbHbix 6nar SBnsaoTCs 06 bEKTaMM rpax aaHckmx Npae; BO-BTOPbIX,
HemaTepuanbHble 6nara 3awmwaTcs HopMamy rpax AaHCKoro 3aKoHoAaTeNbCTBa B Clyyasx
N Npefenax, BbITeKaoWwmx N3 CylecTBa HemaTepmanbHoOro 6nara, BO3MOXHOCTH
NCMoNb30BaHMS Fpax aaHCKO-NpPaBoBbIX CNOCOOOB 3alWMThl NPaB, a TakXe xapaktepa
nocnencTBUn HapyLeHNs COOTBETCTBYIOWEro npasa; B-TpeTbux, B CT. cT. 2, 128, 130 n gp. 'K
HWYero He roBOpUTCS 06 OTHECEHUN NNYHBIX HEUMYLWECTBEHHbIX OTHOWEHWI K NpeaMeTy
rpax4aHCcKoro npaea nnm xe, HA060pOT, 06 NCKNIOYEHUN 3TUX OTHOWEHWIA N3 ero NpeameTa.

YunTbiBasi To 06CTOATENBCTBO, HTO NPY PACCMOTPEHUN NNYHBIX NPaB HEO0OX0AMMO BblAENSATh
0co0blIii rpax daHCKO-NpPaBoOBOl acnekT, crenyeT YeTKO onpeaennTb, B YeM UMEHHO OH MOXET
Bbipaxartbcs. [ponnniocTpupyem 310 Ha 0AHOM 13 NpUMepPoB. [paBo Ha NNYHYIO
HENPUKOCHOBEHHOCTb MOXHO BblAENMNTb B HECKONbKMX BapnaHTax: B
rOCyLapCTBEHHO-MPABOBOM CMbIC/IE - KaK NPOBO3rnalleHne caMoro rnpaea v ycTaHoBneHne
obwWux rapaHTuii ero ocywecteneHms (ct. 22 KoHcTuTyumm P®); B yronoBHo-npoLeccyanbHOM
CMbICNE - KaK OnpeneneHne CpeacTs, NO3BONAOWMNX 0becneynTb peanm3aumio 3Toro npasa B
Cny4yae OCyLeCTB/IEHNS FOCYAaPCTBOM YrONIOBHOrO NpecnefoBaHnst MpoOTUB Kakoro-nmbo
nnua. CornacHo cT. 108 YIK P® 3akno4yeHne noa cTpaxy B Ka4eCTBE Mepbl NpecevyeHns
NPUMEHSETCS TONbKO MO CcynebHOMY peleHnto B OTHOWEHMM NOA03PEBAEMOrO UK
06BUHSIEMOrO B COBEPLLEHMMN NPECTYMNNEHWNIA, 32 KOTOPbIE YrONOBHBIM 3aKOHOM NPEOYCMOTPEHO
HakasaHue B Buae nuweHns cBoboabl Ha CPOK CBbIle ABYX NET NPy HEBO3MOXHOCTH
NPVUMEHEeHNs HOW, bonee MArkoi, Mepbl NnpeceyeHmns. MNpu n3bpaHum Mepbl NpecevYeHns B
BUAE 3aK/MOYEHNS NoL CTPaxy B MOCTAHOBEHMMN CyabW OONXHbl OblTb yKa3aHbl KOHKPETHbIE,
doakTMyeckne obCcToATENbCTBA, HA OCHOBAHUMN KOTOPbIX CyAbs MPUHSN Takoe peleHne <1>.
BMecTe ¢ TeM He Bbl3blBa€T COMHEHUSI U TO 0OCTOSTENLCTBO, YTO CYLWECTBYET 0CObbIi
rpax.gaHCcKo-NpPaBoOBOM acnekT npasa Ha NNYHYI0 HENPUKOCHOBEHHOCTb, BblpaXXaloWnncs, B
4aCTHOCTMW, B CYLIECTBOBaHNM NpaBa Ha HEMPUKOCHOBEHHOCTb BHeLWHero obnvka.

8/19



Paspen VIl. TMYHbIE HEMMYLLLECTBEHHbDIE NMPABA [nasa 33. MTOHATUE U BU bl INYHbIX HEUM

<1> C3 P®. 2001. N 52 (4. 1). Ct1. 4921; 2003. N 50. Ct. 4847.

3. MoHAaTne n NMPU3HaK" JIN4YHbIX HEUMYyLLL,ECTBEHHbIX MpaB

JTnYHble HEMMYLLECTBEHHbIE NPaBa B rpax AaHCKO-NpPaBoOBOM CMbIC/E NPeACTaBNsoT coboi
yperynmpoBaHHble HopMaMmn Npaea CBA3N MeX .y onpeneneHHbIMM cybbekTamMm No nosoay
NINYHBIX HEVMMYLLECTBEHHbIX 6nar <1>.

<1> MonpobHee 0 MOHSATMMN NNYHBIX HEMMYLLECTBEHHbIX Bnar cM.: ApoweHko K.B. Xu3Hb u
300pOBbe Mo OXpaHom 3akoHa. ['paxaaHcKo-npaBoBas 3almnTa MMYHbIX HEVMYLWECTBEHHbIX
npas rpaxgaH. M., 1990. C. 9 - 20.

CnepoBatenbHO, MNYHbIE HEMMYLLECTBEHHbIE NPaBa B rpax AaHCKOM Nnpa.e - 9T0
CcybbekTMBHbIE MpaBa rpax.aaH, BO3HVKaWme BCNeACTBNE PErYNINPOBAHNS HOPMaMK
rpax4aHCKoro npaea NMMYHbIX HEUMYLWECTBEHHbIX OTHOLWEHWIA, HE CBSI3AHHbIX C
MMYLWECTBEHHBLIMU. JINYHbIE HEMMYLLECTBEHHbIE NPaBa CYLECTBYIOT Kak CyObekT/BHbIE NpaBa
N PErynnpyoTCs rpaX JaHCKUM MpaBOM HE3aBMCUMMO OT MX HapyLWeHWs, MO3TOMY
NpeacTaBneHne 0 TOM, YTO rpaxAaHckoe NMPaBo MOXET NMWb 3aWwmwaTh UX, HO HE B

9/19



Paspen VIl. TMYHbIE HEMMYLLLECTBEHHbDIE NMPABA [nasa 33. MTOHATUE U BU bl INYHbIX HEUM

COCTOSAHUN perynnpoBaTtb gaHHble OTHOWEHWA, ABNAeTCSA HEe OOCTATOYHO MOJIHBbIM U TOYHbIM.

Mpwn xapakTepUCTUKE NNYHbIX HEUMYLLECTBEHHbIX NPaB Kak CyObekTUBHbIX rpaX aaHCKUX npas
HeobXxoAnMMO OTMETUTb, YTO 3TV NpaBa SABNSOTCS NpPaBaMn CTPOro NINYHOro xapaktepa. 1o
03Ha4yaeT, YTo AaHHble npasa cornacHo ct. 150 'K npuHagnexart rpaxaHuHy OT POXAeHUS
WK B CUNY 3aKOHa, ABNAI0TCA HEOTYY X A4aeMbiMU N HeMepeasaeMbl ApYruMm nnuuam NHbIM
cnocoboMm, KpoMe cryyaes, NpeayCMOTPEHHbIX 3aKOHOM, KOra B YCTAHOBIEHHOM UM Nopsake
NMYHblE HEUMYLLECTBEHHbIE NPaBa 1 Apyrue HematepuanbHble 6nara, npyuHaanexaswmne
yMeplueMy, MOryT OCYLECTBAATLCA N 3aWwnwaTtbCsa gpyrumm nuuamm, B TOM Yyucne
HacnegHuKamm npaesoobnanatens. Kpome Toro, MeloTCs TakXe BCE OCHOBAHUS OTHECTU 3TH
npaBa K KaTeropum Ucknio4mTenbHbIX. Kakoi 6bl Teopumn HU NpuaepXmnBanmcb npu
onpeneneHnn CywHoOCTN Kopuanyeckoro nuua, cnegyet UMeTb B BUAY, YTO OHO ABNSETCA
NCKYCCTBEHHbIM CyObEeKTOM NpaBa 1 NoToMy BoobLle HE MOXET MUMETb NIMYHbIX NPaB (NpaBo Ha
NenoByko penyTaunio HeNnoCpPenCcTBEHHO CBA3aHO C UMYLECTBEHHbIMW NMpasamMn 1 He MOXeT
6blTb B3SITO B KA4eCcTBe Npumepa).

Lanee, 310 npaBa HenMylwecTBeHHbIe. OHM HNKOUM 06Pa3oM He CBSI3aHbl C UMYLLECTBEHHbIMM
npaeamu. 3akpenneHHblin cT. 150 MK nepeyeHb HemMyLlecTBEHHbIX 6nar kak 06 beKTOB

rpax AaHCcKux npas C O4EBUOHOCTbIO CBMAOETENbCTBYET 06 3TOM. BaxHo nmeTb B BMAY, H4TO
yKa3aHHbI NepeveHb He SIBNSIeTCS McYepnblBatoWwmm, N0O3TOMy 06 bekTamMm rpax AaHCKux npas
MOryT OblTb W MHble HEMaTepuanbHble 6nara, Nuwb 6bl OHW NpUHaANeXanu rpaxaaHuHy ot
POXIEHNS UK B CUNY 3aKOHa.

Mo cBOEMY XapakTepy NMMYHble HEMMYLLECTBEHHbIE MpaBa SABNSOTCS NpaBaMn abCcontoTHbIMM.
CnepoBaTefibHO, yNPaBOMOYEHHOMY NMLY NPOTUBOCTOUT HEOMNPEOENEHHbIV KPYr N,
00513aHHbIX BO34EPXMBATLCS OT Kakux Obl TO HY ObIN0 HAPYLWEHWUIA IMYHbIX HEUMYLLECTBEHHbIX
npaB rpaxaaH. B nutepatype cnpaBennvMBo 0TMEYaAETCs, YTO CYTb rpaX,4aHCKO-NpaBoBOiA
OXpaHbl IMYHOIN XN3HM cOCTOUT B obecneveHun ceobobl rpax aaHmHa onpenenstb
noBeeHne B UHONBUAYANbHON XN3HEeAesTEIbHOCTI MO CBOEMY YCMOTPEHMIO, UCKOYatoLWe
BMEWAaTeNbCTBO B €ro IMYHYI0 XM3Hb CO CTOPOHbI APYrUX NL, KPOME Cryyaes, NpPsiMo
NpPenyCMOTPEHHbIX 3aKOHOM.

BMmecTe ¢ TeM NMyHbIe HEUMYLLECTBEHHbIE NpaBa Kak npasa abCoNOTHbIE UMEIOT cneunguky
MO CPABHEHWNIO C UHbIMK CYObEeKTMBHBIMK NpaBamu NoaobHoro pona (Hanpumep, NpaBoM
cobcTBeHHOCTH). [TNaBHOM 0COOEHHOCTBIO MUYHBIX HEUMYLECTBEHHbIX NPaB SBNSIETCS TO, YTO B
NX CTPYKTYPE OTCYTCTBYET OAHO U3 MPaBOMOYUIA, XapaKkTepHoe Anst Apyrux abcontoTHbIX
npae. Ecnv npaBo cobcTBEHHOCTU NpeanonaraeT BO3MOXHOCTb YNPaBOMOYEHHOro nmua
ocywecTBnsiTb Hanbonee BceobbEMIOWMM CNOCOOOM NPaBOMOYMS BNaAeHWs, NONb30BaHMS 1
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PaCMopPsIXEHNS UMYLLECTBOM, TO AN IMYHbIX HEVMYLLECTBEHHbIX MPaB 3TO HEXapaK TEPHO.
3necb ynpaBOMOYEHHOE L0 OCYLLECTBNSIET NpUHaAneXxatme emy M4YHbIe
HeWUMyLEeCTBEHHbIE NpaBa CBOMMY AEVCTBUSIMI (HAaNnpUMep, co3faeT npeacTaBnexHve y
OKpy>Xarowmx o cobCcTBEHHON penyTauumn) BHe pamMoK npaea.

B cBA3M € 3TUM ANS NUYHBIX HEMMYLWECTBEHHbIX NPaB XapakTePHO Hann4Yne AByX NpPaBoOMOYUIA:
BO-MEpPBbIX, BO3MOXHOCTM YNPaBOMOYEHHOro n1ua TpeboBatb OT HEONPEOENEHHOro Kpyra
00653aHHbIX NN, BO3AEPXMBATLCS OT HAPYLWEHNS €ro Npasa; BO-BTOPbIX, BO3MOXHOCTM
nNpuberHyTb B CNy4Yyae HapyLEeHUs ero npaea K yCTaHOBEHHbIM 3aKOHOM MepaMm 3almnThl.

Takmm 06pa3oM, NMYHbIe HEUMYLLECTBEHHbIE NpaBa B rpak 4aHCKOM NpaBe NpeacTaBnsoT
coboii caMoCcTosTeNbHbI BUL CYyObEKTMBHBIX MPaB, BbIMOMHSAOT POJib NPABOBOro CPeAcTBa
obecneyeHunst NIMYHOM (MHAMBUAYANbHON) cdoepbl rpaX daHnHA OT NOCTOPOHHETO
BMewWwaTenbCcTBa 1 TPebyoT NPUMEHEHMS FPaXX AaHCKO-NPaBOBbIX MHCTPYMEHTOB MX
perynmpoBaHumsi.

§ 2. Buabl NMM4YHbIX HEUMYLLLECTBEHHbIX NpaB

1. Kpmepvm KﬂaCCVI(*)VIKaLI,I/IVI NIMYHBbIX HEeMMyLLL.eCTBeHHbIX Mnpas

B uensix BbIiBNEHNS Kpyra OTHOLWEHWIA, CBSI3aHHbIX C obecneyeHnem nMyHou
(MHAMBMAYanbHOW) cdoepbl rpaxAaHnHa oT MOCTOPOHHEr0 BMewaTtenbcTea, HeobXxoAMMo
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NpPoOBECTU Kl'IaCCI/I(DI/IKaLI,VII-O NNYHbIX HEMMYLWECTBEHHbIX MNMpas.

["paxaaHcKo-NpaBoBOe perynMpoBaHne no3BonsieT COPMYNNMPoBaTh 3TN Npasa kak
abCONIOTHBIE 1 OXPaHSTh MX MPUCYLWMMK FPpaX AaHCKoMy npasy crnocobamu. OgHako Ans Toro,
4TOObl MONYYNTb TaKyl OXPaHy, MMYHbIE HEVMYLLECTBEHHbIE NPaBa A0/XHbl 0TBeYaTh
onpeneneHHbIM KpUTEPUSIM: BO-NEPBbLIX, MHANBUAYANbHO-TMYHOCTHAS HANPaBNEeHHOCTb 3TUX
npae <1> 1, BO-BTOPbIX, BO3MOXHOCTb UX BOCCTAHOBNEHUSI NN YCTPaAHEHNS HapYLWEeHWs!
NaHHbIX NpaB Ha byayuee BPEMS.

<1> Cm.: Eropos H.[. JInyHble HEMMYLLECTBEHHbIE NpaBa 1 ux 3awmTa // Npobnembi
COBEPLUEHCTBOBAHNS 3aKOHOAATENbCTBA O 3alNTE CyObEeKTMBHbBIX Mpak AaHCKUX Npas.
SApocnaenb, 1988. C. 26.

VHonBmnayanbHO-NMYHOCTHASA HaNpaB/IEHHOCTb paccMaTpmuBaEeMblX Npas No3BonsgeT
onpenennTb X OCHOBY B rpaxaaHckor npaBocnocobHocTu. CornacHo c1. 18 F'K PO,
rpax.naHe MoryT UMeTb Kak nepedyunucrieHHble B Hel HenoCcpeaCTBEHHO, Tak U UHble
NMYLWECTBEHHbIE U NINYHblIE HEMMYLLECTBEHHbIE NpaBa. [10CKObKY NMNYHbIE HEVMMYILECTBEHHbIE
npaea, paccmaTtpmBaemMble B HACTOSLWEN rnase, UHAMBMOYaNN3NPYIOT B Pa3/INYHbIX acnekTax
NIMYHOCTb rpaxaaHnHa, UMerTCs BCE OCHOBAHUS OTHECTU UX K UHbIM JINYHbBIM
HEMMYLLECTBEHHbIM NpaBaM, BXOASLWMM B COAEPXaHne npaBocnocobHOCTM rpax aaH.

B03MOXHOCTb BOCCTAHOBNEHNS IMYHbBIX HEMMYLLECTBEHHbBIX MPaB MW YCTPAHEHUS UX
HapylweHns Ha Byayuwee BpeMsi NPsiIMO CBSI3aHa C KOMMNEHCALUNOHHO-BOCCTAHOBUTENbHOM
OyHKUMEN rpaX aaHCKO-NPaBOBbIX CPEACTB 3alNThl KaK O4HOM U3 BaXXHEMWMNX
XapakTepuCTUK MeToaa rpaxdaHCcKo-NpaBoBOro perynmpoBaHust. YkasaHHbIM
06CTOSITENBCTBOM BO MHOrOM OMpPELnENstoTCs 0bwme npenenbl PerynmpoBaHns MMYHbIX
HEeVMYLLECTBEHHbIX NMPaB HOPMaMu rpaXk4aHCKoro npaea, MoCKOJbKY eCnu rpaX daHcKoe
NpPaBo He B COCTOSIHUM 3AWNTUTb T€ WU UHbIE NINYHbIE HEMMYLECTBEHHbIE NpaBa, To 1 UX
perynnpoBaHue B ero pamkax TepsieT BCSKUIA cMbic. B 3ToM cnyyae Takoro poaa OTHOWEHUS
LOJIXHbI PETYNNPOBATHCS C NOMOLLbIO APYTUX OTpacnel npasa.
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MoapobHO NpoaHanM3npPoBaB BbiCKa3aHHbIe B UTepaType TOYKM 3PeHMsl Ha Knaccugomkaumio
NIMYHBIX HEMMYLLECTBEHHBIX NpaB B rpaxaaHckom npase, J1.0. Kpacasynkosa no
CTPYKTYPHO-OYHKLIMOHANIbHOMY MPU3HaKy KnaccuduumpyeT ux cnegyowmm obpasom: 1)
NMYHblIE HEUMYLECTBEHHbIe NpaBa, obecneymBaowme orUsnYeckoe CylWecTBoBaHme
rpaxmgaHuHa (ou3n4eckoro nuua), B TOM YCNe NpaBo Ha XW3Hb, NPaBo Ha 3[0POBbe, NPaBo
Ha 6GnaronpusTHYIO OKpYXatolyto cpeay, NpaBo Ha cBoHOaYy M NMNYHYIO HEMPUKOCHOBEHHOCTD;
2) NMYHbIe HEeUMYLLECTBEHHbIE NpaBa, obecneynBaroWme counanbHoe CylecTBoBaHme
rpaxgaHuHa (n3n4eckoro nmua), BKaoyas npaso Ha uMms (pamunmio, 0TYECTBO), NPaBo Ha
4ecTb, JOCTOVHCTBO U OENOBY0 penyTaumnio, MPaBo Ha YaCTHYIO (TMYHYIO) XMN3Hb, NPaBO Ha
cBoboay nepenBuXxeHus <1>.

<1> Kpacasuukosa J1.0. [NoHaTue n cuctema nmyHbiX HeMMyLeCTBEHHbIX Npas rpaxaaH
(cbmaunyeckux nuu) B rpaxgaHckom npase Poccuiickon ®egepauun. C. 53 - 76.

WNHyto knaccugpukaumio NMnyHbIX HEeUMYILECTBEHHbIX NMPaB B rpaxk,4aHCKOM Mpaee npeanaraet
M.H. ManewvHa. 136paB B ka4ecTBe KpUTEPUS UX CMCTEMATMIALMN LieNb OCYLWECTBEHNS
KaXxAoi rpynnbl Npae, aBTop KnaccuguumpyeT ux cneayowwmm o6pasom: B Nepeyto rpynny
BXOIST NIMYHble HEUMYLLECTBEHHbIE NpaBa, obecneynBatowme PU3NYeCKoe N NCMXNYeckoe
6naronony4yve (LeNOCTHOCTb) NIMYHOCTM, B TOM YMC/E NPaBO Ha XW3Hb, NPaBO Ha 3[0POBbE,
NpaBo Ha PU3NYECKYIO U NMCUXMYECKYIO HEMPUKOCHOBEHHOCTb, MPaBO Ha HnaronpusiTHyo
OKpy>XatoLLyto cpeay; BTOpYto rpynny cocTaBnsoT npaea, obecneymsatowme
VHAOUBNOYaANU3aUMIO NIMYHOCTM B 0OWECTBE, BK/OYAs NPaBo Ha MM, NPaBo Ha
MHAMBMUIYaNbHbIA 06NMK M FONIOC, NPAaBO Ha YeCTb, LOCTOMHCTBO M AENOBYIO penyTaumio; B
TPETbIO rpynny BKIOYEHbI NpaBa, obecneynBaiowwe aBTOHOMMIO IMYHOCTU (MpaBa Ha TaiHy U
HEMPUKOCHOBEHHOCTb JIMYHOM XW3HW), 1 K YETBEPTOW rpyrnne OTHECEHbI Npasa,
obecneuymnBarowme oxpaHy pesynbTaToB UHTENNEKTYaNbHON AeATeNbHOCTY <1>.
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<1> ManeunHa M.H. Ykas. cou. C. 21 - 22.

2. Buabl Nnn4YHbIX HeumyLlecTBeHHbIX npas,

perynmpyeMbix rpaxaaHCcKuUM npaBoMm

Ncxops n3 npeanoXeHHbIX KpUTEPUEB, ONPEAENsoWNX NPEAMETHYIO MPUHAANEXHOCTb
NINYHBIX HEMMYLLECTBEHHbIX MPaB rpax.aaHCKoMy Npasy, NPEACTABNAETCSH BO3MOXHOWA
cnepnyowas nx Knaccmgukaums:

1) NMNYHbIE HENMYLWECTBEHHbIE NMPaBa, HanpaB/ieHHble Ha NHANBUAYaNU3aunio IMYHOCTH
yNpaBOMOYEHHOr0 NnLa: NPaso Ha MMSA, MPaBo Ha 3alnTy YeCTU U OCTOMHCTBA, a TakXe
TECHO CBSI3aHHbIE C HMM MPaBO Ha ONPOBEPXEHUE N MPaBO Ha OTBET, NPEAyCMOTPEHHbIE M. 2 1
n.3ct. 152K n cT. 1. 43 - 46 3akoHa P® o1 27 nekabps 1991 r. "O cpencTBax MaccoBol
NHgopmaumn" <1>;

<1> [HencTeyeT B pepakunm denepanbHbix 3aKoHOB 0T 13 aHBaps 1995 r. N 6-d3; 0T 6 uioHA
1995 1. N 87-93; 01 19 mionst 1995 r. N 114-d3; o1 27 pekabps 1995 r. N 211-d3 //
Benomoctn CHO n BC P®d. 1992. N 7. C1. 300; C3 P®d. 1995. N 3. C1. 169; N 24. Ct. 2256; N
30. Ct. 2870; 1996. N 1. C71. 4 (nanee - 3aK0OH 0 cpefCcTBax MaccoBOW nHopmaLmm).
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2) NYHbIE HEMMYLLLECTBEHHbIE NPaBa, HanpaBneHHble Ha obecneyeHne NMUYHON
HEeMNPUKOCHOBEHHOCTW rpax aaH, BKoyawwme npaso Ha TENECHY HEMPUKOCHOBEHHOCTb
OXPaHy XW3HU 1 300POBbS, HA HEMPUKOCHOBEHHOCTb NMYHOro 061MKa, a TakXe NIMYHOro
n30bpaxeHus;

3) Nn4YHbIE HEMMYLLECTBEHHbIE MpaBa, HanpaeneHHbIe Ha obecneyeHne HENPUKOCHOBEHHOCTM U
TaHbl NUYHOW XMU3HU rpaxjaH: npasa Ha HEMPUKOCHOBEHHOCTb XuUuuwa, nM4Homn
JOKyMeHTauun, npasa Ha TanHy NMMYHOW XWN3HW, B TOM 4YUCNe aaBOKaTCKYl0, MEOULMHCKYIO
TaiHy, TaliHy COBEPLEHNs HoTapuanbHbIX U CNeACTBEHHbIX OEACTBUIA, BKNaOoB B HaHKM 1
NHble KPeaMTHbIE OpraHn3aumm, NMMYHOro 0bWeHNs, CBeAEHWA, MONYyYEHHbIX CPEeACTBaMM
MaccoBOMW MHdbopMauun.

§ 3. OCVLI.I.GCTBHEHVIE n 3auimta NIM4HbIX HeumyLleCTBeHHbIX rnpas

1. ocyLLI.ECTBHEHI/Ie NINYHBbIX HEeUMyLLL.eCTBeHHbIX npas

Cy6bekT NMMYHOr0 HEMMYLLECTBEHHOrO NpaBa OCYWEeCTBNSIET ero Ha OCHOBE TEX Xe
NPVHUMMOB, YTO 1 0bnapaTtenb NHbIX NpaB abCoNTHOrO XxapakTepa. ¥ NpaBoOMOYEHHOE NNLIO B
npenenax, ycTaHOBNEHHbIX 3aKOHOM, MO CBOEMY YCMOTPEHUIO MCMONb3yeT NNYHble 6nara.
Obs3aHHble Xe nnua, Kpyr KOTopbiX 3apaHee He onpeneneH, NONXHbl BO3AepPXMBaTbCS OT
HapyLEeHNsi COOTBETCTBYIOWErO IMYHOIrO HEMMYLLECTBEHHOMO Npaea (Hanpumep, 0T BTOPXXEHUS
B NINYHYIO XMN3Hb rpax.naHuHa).
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Mpenenbl OCYIWECTBNEHUS NMNYHBIX HEVMYLWECTBEHHbIX NPaB OnpenenstoTcs 3akoHoM. Obwue
npenenbl yctaHasnmeatoTca cT. 9 n ct. 10 K.

B 10 XXe BpeMsi 3aKOH Npu onpeneneHnn rpaHuL, oOCyLecTBNEHNSt KOHKPETHBIX IMYHbIX
HEUMYLLECTBEHHbIX NMPaB YacTo PernaMeHTUpyeT He camu npeaerbl BO3MOXHOr0 NoBeeHNs
ynpaBOMOYEHHOr 0 NLA, a YyCTaHaBMBaEeT rpaHmUbl BMeWwaTebCTBa NOCTOPOHHUX NALL B
NNYHYtO cgpepy. Tak, He JoMnyCckaeTCsl UCMOoIb30BaHNe CPeacTB MAcCOBOM MHApopMaumm ans
BMELWAaTeNbCTBA B IMYHYIO XU3Hb rpaxhaH, nocsratenbCTBa Ha X YECTb U NOCTOUHCTBO.

B Tex cnyyasix, koraa 3akoH perynmpyeT pamki BO3MOXHOr0 NOBEAEHUS YIPaBOMOYEHHOTO
nvua, OHM ONPeensitoTCs B OTOENbHbIX Cly4Yasx TakXxe n Hopmamu Mopanu. Hanpumep,
HENPUKOCHOBEHHOCTb NINYHOro 061MKa rpaxaaHuHa bynet 3awmiaTtbes oT Nobbix
BMEWaTeNbCTB CO CTOPOHbI TPETbUX ML, KPOME CNyYaes, KOrga ero BHewWHui 06 nmk
HapywaeT TpeboBaHMs 3aKoHO4ATENbCTBA U NPOTUBOPEYNT MOPasIbHBbIM HOPMaM,
OencTByoWwmnM B obuiecTse.

Psn NYHbIX HEMMYIWECTBEHHbBIX MPaB HOCUT CTPOrO NINYHbIA XapakTep 1 NOTOMY HE MOXEeT
OCYyLWECTBNATLCS Yeped NpeacTaBmTens. Takne npasa npekpawarTcs CMEPTLIO rpaX AaHnHa
M He MOTyT NepenaBaTtbCsl N0 HACNenACTBY.

Ha TpeboBaHus, BolITeKatowwme N3 HapyLWeHUs NNYHbIX HEVMYLLECTBEHHbIX NpaB, KPOMe
cnyyaeB, NPenyCMOTPEHHbIX 3aKOHOM, HE PacnpOCTPaHseTcs nckoBas aaBHoCTb (cT. 208 K).

2. 3awumTa NMNYHbIX HEUMYLLLeCTBEHHbIX Mpas
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JNIn4Hble HEVMMYLLECTBEHHbIE NpaBa, Kak U NHble npaBa abcoNtoTHOro xapakTepa,
perynmpyemMble HOpMaMmm rpaxaaHckoro npasa, CyWeCcTBYOT HE3aBMCMMO OT UX HapyLWEeHNS.
Mpw HapylWeHUN Xe 3TKX NPaB MeXxAay ynpaBOMOYEHHbIM JIMLOM 1 NPaBOHAPYIWNTENEM
BO3HMKAIOT OTHOCUTENbHbIE MPABOOTHOLWEHNS OXPaHMTENBHOrO xapaktepa. [Nopoxaarowmm
NX IOPUANYECKUM (PAKTOM SIBNSIETCS MPaBOHAPYLWEHNME.

BeBuaoy Toro 4to paccMatpuBaemble rnpasa BO3HUKAKOT MO NOBOAY NNYHBIX HEVMYLLECTBEHHbIX
6nar, OHV 3aWwnILalTCs B OCHOBHOM Criocobamun, He UMEIOLWMMI LieNbio BOCCTAHOB/IEHNE
HapyLweHHOM NMYLLEeCTBEHHOW cdpepbl NOTepnesLwero nuua.

CornacHo cT. 12 'K Takmmm cnocobamu sSiBNSKOTCA: NPU3HAHNE 3TUX NpPaB; BOCCTAHOBNIEHNE
NONOXEHUS, CYLLEeCTBOBABLLEr0 A0 HAPYLWEHMS NpaBa; NpecevyeHne AeCTBUA, HapyLaloWmX
MpaBo MM CO30aWMX YCNOBUS €ro HAPYLEHUS; NPU3HAHNE HEAECTBUTENbHbLIM akTa
rocynapCTBEHHOrO OpraHa iy opraHa MECTHOrO CamoyrnpaBfeHns; NPeKpaLleHne nnm
N3MEHEHVE NPaBOOTHOLWEHMS; HEMPUMEHEHWE CYOM aKTa rocyAapCTBEHHOro opraHa unm
opraHa MECTHOr0 camoynpasneHuns, NPOTMBOPEYALLEro 3aKOHY, a TakXe NHbIe Cnocobbi,
NpenycMOTPEHHbIE 3aKOHOM, HANMPUMEP ONMPOBEPXEHNE CBEAEHUIA, MOPOYaLLNX HYECTb U
LOCTOVHCTBO rpaXxaaHunHa.

B topnaunyeckoin nutepartype ¢ y4eToM 0COOEHHOCTEN NMYHbIX HEMMYLLECTBEHHbIX NpaB
npennaraeTcs yCTaHOBUTb B 3aKOHE HETpaANLMOHHbIE CNOCOObl 3alWmnThl 3TUX NPas,
HanpaB/eHHble Kak Ha NpeaynpeXaeHue nx HapyleHns, Tak 1 Ha 3 EKTUBHYIO 3alMTy yXe
HaPYLWEHHbIX NIMYHbIX HEVMYLLECTBEHHbIX NpaB <1>.

<1> MNonpobHee 06 aToM cM.: KpacaBuukosa J1.0. JInyHast Xun3Hb rpaxaaH non oxXpaHoum
3akoHa. M., 1983. C. 51 - 52; Passntne coBeTCKOro rpax.aaHckoro npasa Ha COBPEMEHHOM
atane. M., 1986. C. 207 - 208.
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XapakTepHOoi 0COBEHHOCTbIO NEPEYNCNIEHHbIX CNOCOO0B 3alWNThI IMYHbIX HEUMYLLECTBEHHbIX
npaB SIBNSIETCS TO, 4TO OHW MPUMEHSIIOTCS K NPABOHAPYIWNTENIO HE3AaBUCUMO OT €r0 BUHDI.

BmecTe ¢ TeM, ecnv HapyweHWEeM NNYHbIX HEMMYILECTBEHHbIX NPaB rpaxAaHWHYy HaHeCceH
NMYLECTBEHHbIN ylep6, TO NPUMEHSAIOTCS HOPMbI FPaX AaHCKOro npaea, perynvpytoumne
OTBETCTBEHHOCTb 3a nNpuynHeHue sBpena (rnaea 59 K) <1>. Kpome Toro, B CBS3U C
HapyLEeHNEM NINYHBIX HEVMMYLLECTBEHHbIX NPAaB NoTepneBwWwWin Bnpase TpeboBaTb BO3MELLEHMS
MopanbHoro sBpepa (ct. 151, n. 5 cr. 152, c1. c1. 1099 - 1101 'K). 3a HapylweHne oTaeNbHbIX
NINYHbIX HEUMYLLECTBEHHbIX NPaB KOMMEHcaUns MopanbHOro Bpena OCylWwecTBAseTcs
HEe3aBMCUMO OT BMHbI (HanpuMep, ecnv Bpes Npu4ynHeEH pacnpocTpaHeHNEM CBEOEHNA,
nopoYalynx YecTb 1 JOCTOMHCTBO rpaxaaHunHa).

<1> [1na 3awmntbl OTAENbHbIX NMNYHBIX NMPaB rpax.aaH B onpeaeneHHblX cnyyasx Moxet
MCNONb30BATbCSH TakXe UHCTUTYT OOrOBOPHOM OTBETCTBEHHOCTU (CM.: ApoweHko K.B. Xun3Hb
N 300pOBbE NOA OXpaHoi 3akoHa. C. 21 - 31, 95 - 102).

KomneHcauunsa mopanbHOro Bpefa ocyuwectsnsetcs cornacHo ct. 151 ncer. 1101 MK s
NeHeXHon popme. Pasmep koMneHcaumm MopanbHOro Bpeaa onpenenseTcs Cyaom B
3aBMCUMOCTW OT XapakTepa NPUYMHEHHbIX NOTEPMEBLLEMY (PU3NYECKUX NN HPABCTBEHHbIX
cTpafaHuii, a TakXXe CTeneHn BUHbI NPUYMHUTENS Bpeaa B Cnyyasx, Koraa BuHa sBnseTtcs
OCHOBaHVEM BO3MELLEHNS Bpeda, U C y4eToM TpeboBaHuiAi pa3yMHOCTM U CripaBenIMBoOCTH.

JononHutenbHas nuteparypa
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