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1.1. MOHATTA UMBINbLHOrO Npasa

KO>XHOro oHs M1, HaBiTb HE Malo4M ragku, NOCTINHO BCTYNAEMO B MPaBOBiAHOCUHMW, TOOTO Yy
BiOHOCWUHW, SKi PEryniolTbCA HOpMaMu nNpasa. 3 KpUMiHaNbHUM,
KpUMiHanbHoO-NpouecyanbHUM, aaMiHICTPaTUBHUM, BUMPaBHO-TPYOOBUM MPaBoOM, MU, Ha
wacTs, MaeMo crnpasy pilKo, ane € rany3b rpaea, 3 SKOK Hale XUTTS HEPO3PUBHO
rnos'a3aHe.
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MnaBa 1. 3aranbHi NONOXEeHHS

3paHky Mu kynyemo xnib, Ha HoBmii pik — wamnaHcbke, KOPUCTYEMOCS aBTOBYCOM Y
MapLpPYTKOO, OapyeMO KBiTU Ta OyayemMo aadi, NpMBaTU3yeEMO KBapTUPW, PEMOHTYEMO
roAVHHUKK, NO3MYaeMo cyciaam rpoui i 6epemo B 6opr, KNeimMo wnanepu, BUOAEMO
LOBIPEHOCTI i, Ha Xanb, CKNagaeMo 3anosiTu... LinBinbHe NnpaBo perynioe WUpokKui CnekTp
cycninbHMX BiAHOCUH. Lle i nobyToBi MaliHOBI, i KOMepLiliHi, i 0COBUCTI BiZAHOCUHW, SiKi
BUHMKAIOTb 3@ y4acTio (PiduyHMX 0Cib, opraHisauiin Ta nepxasu.

LimeinbHe npaBo, sik i Byab-sika rany3b nNpaea, XxapakTepu3yeTbCs ABOMA OCHOBHUMM
Oo3HaKamu:

- IPeOMeTOM MPaBoOBOro PerynoBaHHS;

- METOOM MPaBOBOro perynoBaHHS.

MpenomeT i MeTon — ue "obnuyus” 6yab-sKoi ranysi npaea, OCKinbky NpPeaMeT npaBOoBOro
PEerynioBaHHA BiANOBIAAE HA NUTAHHS: WO came, TOBTO SKe KONO CyCnifNbHUX BiLHOCWH
Perynioe Ta 4u iHwa ranysb npasa, a MeTo NpaBoBOro PerynioBaHHA — Ha MUTAHHS, SKUM
YMHOM, Ha SKUX 3acafax 34INCHIOETLCA Take perynioBaHHS.

1.2. NpeomMeT UMBINbHOro Npasa

[MpeomeToM UMBINBHOrO Npaea e€:

a) MaliHOBI BiHOCUHW, TOOTO BiAHOCUHM, SiKi BUHMKAKOTb 3 NPUBOAY HaNeXHOCTi,
KOPUCTYBaHHS i nepexody MaiHa (3akoHofaeelb BU3HA4Yae MNpPaBOMOYHOCTI B/lACHUKA,
PErynioe BiAHOCUHM, NOB'A3aHi 3 ONNATHOK (KyniBns-npoaax, MiHa) Ta 6e3onnaTHo
nepenadyeto MaHa (fapyBaHHS, cnagkyBaHHS);

6) ocobncTi HeMaHOBI BiAHOCUHW, TOOTO BiOHOCKMHKM, OB'EKTOM SIKMX € HemaTepianbHi bnara,

2/17



MnaBa 1. 3aranbHi NONOXEHHSA

SIKi He MOXHa BiAOiNMTY Bif 0cobn (4ecTb, FigHICTb, AinoBa penyTawis);
B) BiQHOCWHW iHTENEKTyanbHOI BNACHOCTI, TOOTO BiAHOCKHMN, SIKi BUHUKAKOTb NpuK peanisauii
ocobamu CBOIX aBTOPCbKMX MpaB Yy npasa NPOMUCIIOBOI BNACHOCTI.

1.3. MeToo npaBoBOro peryntoBaHHS

Ilns BCTAHOBNEHHS XapakTepy BiAHOCUH, SKi BUHUKAIOTb, HEOOXiAHO HE NUWE BU3HAYMTU
npeaMeT perynioBaHHs (ManHOBI BIQHOCVMHW PErYNOTbCS, HAaNpUKNag, i HopMamm arpapHoro,
oiHaHCOBOro nNpasa), a i 3'acyBaTtu, SKMM YAHOM 3LIACHIOETbCS PerynioBaHHS LUnX BiAHOCUH,
AKUMKM 3acobamy NpaBo BNMBAE HA Ui BiLHOCUHU, TOOTO cneundiky MeToay peryntoBaHHs.
OcobnuBocTi MeTOOY LMBINbHO-NPABOBOr0 PEryntOBaHHA NONSAralTb y:

- PiIBHOMY NpPaBOBOMY CT@HOBWLLi YHACHMKIB LUUBINbHUX NPaBoBiAHOCUH. BoHN He
nianopsaKoBaHi ognH ogHoMy. Mix HUMM BiACYTHI BigHOCKMHK cybopaunHauii. KOpuonyHa
PIBHICTb CTOPIH — HalbinblW sickpaBa 03Haka UMBINbHUX MPaBOBIAHOCUH.

- CaMOCTIHOCTI, cBO60AI BMOOPY YYaCHUKIB LIMBINbHMX MNPaBOBIAHOCKH. LIto ocobnuBicTb
TpaauuUiiHO BU3HAYaloTb TEPMIHOM "AMCNO3UTUBHICTL", TOOTO CTOPOHU Yy BCTAHOBNEHMX
32KOHOM MeXax CaMOCTINHO BW3HA4alTb XapakTep CBOIX BiAHOCWH Ha BNacHW po3Cy..
Hanpwvknan, 3akoHonaseub nepenbadvae, WwWo npaso BRacHocTi y Habyeaya mariHa 3a
LOrOBOPOM BMHMKAE 3 MOMEHTY nepeaadi pevi, Ko iHwe He nepeabayeHo 3aKOHOM 4u
L,OrOBOPOM;

- ManHOBOMY XxapakTepi UMBiNbHOI BiANOBiAanbLHOCTI. Ha BigMiHY Big KpMMiHanNbHOro npaea, B
LUMBINbHOMY Npasi BMIMB HA MOPYLWHMKA 3A4INCHIOETLCS WNSAXOM YIWEeMIEHHS NOro ManHOBMX
iHTEpEeCiB — 3 HbOro CTArYITbCSA 30UTKK, WTPad, NEHS, HEYCTONKa abo NOKNanaeTbCs
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060B's1I30K BUKOHATN 3000B'SI3aHHS B HATYPI.

| wo xapakTepHo, SKWO AN1S KPMMiHANbHO-NPaBOoBOI BiANOBIAANBHOCTI ICTOTHE 3HAYEHHS Mae
T€, YMUCHO 41 3 He0BepPe XHOCTI BUMHEHO 3/104MH (Hanpuknam, youBcTBO), TO PO3MIp
LMBINbHOT BiANOBIAANbHOCTI, K NpaBuno, He 3anexXunTb Big goopmn BuHU. Cyciga, skomy
3aNMNn KBApTUPY, HE LikaBuTb: 3abynn 3akpuTy KpaH, HABMUCHO 3aUWWAN BiOKPUTUM 4K
CBOEYaCHO He nonaroamnu. lMoTepninuii cknas po3paxyHok 36uTKiB i BuMarae, wob BoHn 6ynu
Bi[LIKOQOBaHi B NOBHOMY 006Csi3i;

- B 0CO6MBOMY NOPSAKY PO3B'SA3aHHS CMOPIB MiX y4YacHUKaMW LMBINbHUX NPaBOBIAHOCKH. 3a
32xX1CTOM NOPYLIEHNX MpPaB CTOPOHW 3BEPTAOTbCS B OPraHu, ki He rnoB'a3aHi i3 XOA4HOIO 3i
CTOpIH, a creuianbHO CTBOPEHi ANs po3rnaay crnopis — Cyd, TPeTEeNCbKUn cy .

OTxe, umBinbHe NpPaBo — Le rany3b Npasa, ka Ha 3acafax PUANYHOT PIBHOCTI,
LOMCMNO3NTUBHOCTI PErynoe ManHoBi, 0COOBUCTI HEMAHOBI BIGHOCWMHW Ta BiLHOCWHM, MOB'A3aHi 3
IHTeneKTyanbHOI BNACHICTIO, 3 METOIO 3aLl0BOJIEHHS IHTEPECIB YYaCHUKIB LIMBINIbHUX
NpaBOBIAHOCUH.

1.4. MNpuHUMNK UMBINbHOroO NpaBa

[Mig npyHUMNaMuy LUMBINBbHOrO Npasa PO3yMiloTb OCHOBHI 3acain, Ha SKUX 3A4INCHIOETbCA
PErynoBaHHs LUMBINbHO-NPaBOBMX BiAHOCUH. [pMHUMNM LUMBINbHOrO npaea BigobpaxatTb
Hanbinbw xapakTepHi KOro BNacTMBOCTI. 3aCTOCYBaHHS KOHKPETHUX HOPM NpaBa MOX/IMBE
nviwe 3 ypaxyBaHHSM NOSTIOXEHb, SKi MICTATb 3aranbHi NPUHLMNW npasa.

CTaHOBNEHHS i PO3BUTOK LMBINbHOMO NpaBa 6asyeTbcs siK Ha 3aranbHONPaBOBUX MPUHLIMNAX,
Tak i Ha ranysesux. 3arafibHo-MPaBoBi NPUHLUMNN MICTATLCA B KOHCTUTYUIT YKpaiHn. BoHn
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MOLWWPIOKTLCA Ha BCi ranyai npasa.

["any3eBi npuHUMnK 3akpinneHiy c1. 3 LK:

- HEMPUMNYCTUMICTb CBaBINbHOIO BTPYYaHHS y cpepy 0CobMCTOro XMTTa noanHu. TobTo
opraHu gep>XasHOi Bnaan i camoynpasniHHS HE NOBMHHI BTPYyYaTUCS B NPUBATHE XUTTS
ocobu, Bu3HayaTu ii Micue B CyCninbCTBi, AUKTyBaTU XapakTep NOBEAIHKU;

- HEMPUNYCTUMICTb NO30ABNEHHSA NpaBa BNACHOCTI, KPiM BUNAaLKiB, BCTAHOBNEHNX
KoHcTutyuieto Ta 3akoHoM. [lepxaBa Hagae piBHY NpaBOBY OXOPOHY BNACHOCTI He3aneXxHo
BiZ Ti popm Ta Bmais. ligctasu i nopsnok no3baBneHHs Nnpaea BNACHOCTI pernaMeHToBaHi
3aKOHOM (KOHickaLisl, pekBi3nuis);

- cBoboaa norosopy. Llei npuHumMn peanisyeTbCs WNSXoM: a) BinbHOro BUOOPY KOHTPAreHTiB;
6) BinbHOro 0bpaHHs By [OroBOPY; B) BilbHOro 0OPMYBaHHS YMOB, HA SIKUX OOrOBip
yKNnagaeTbCs;

- cBoboAa NianpPUEMHNLLKOT OiNbHOCTI, sika He 3abopoHeHa 3akoHoM. He ponyckaeTtbes
aAMiHiCTpaTUBHE BTPYyYaHHS B NiANPUEMHULBKY OisinbHICTb. BogHoYac Kepytoynch iHTepecamm
ny6niyHUMKN, Oep>xaBa 3a NEBHWX YMOB MOXE PernaMmeHTyBaTu NneBHi BiGHOCMHU (Hanpuknag,
0060B'SI3KOBICTb NiLEH3yBaHHS MEANYHOI AiSNbHOCTI);

- Cy[OBWIA 3aXUCT LMBINbHOMO npasa Ta iHTepecy. Cyn 3060B'A3aHMiA po3r nsiHy 1 By ob-SKWii
cnip, WO CTOCYETLCS 3aXMCTY 3aKOHHUX NpaB i cBo604 0cobu;

- cnpaBenmBiCTb, AOOPOCOBICHICTb Ta PO3YMHICTb. Cyn HE MOBUHEH CTOSTU HA DOPManbHUX
No3nLiSX NpKY 3axXMCcTi NOPYLWEHUX Npas.

HasBHICTb 3aKOHO4ABYOro nepeniky NPUHUMUNIB HE € NEePELKOO00 OO0 BUSBIEHHS Y
LMBINbHOMY Mpasi 1 iHWWX NpaBoBuKx 3acag. [pnHuMnamm UMBINbHOrO Npasa BUCTYNAaKOTb
TaKOX: MPUHLIMN NOEAHAHHS iHTEPEeCiB 0cobu Ta CycninbCTBa; NMPUHLUMM HELOMNYLWEHHS
3LIACHEHHS UMBINbHMX Npa., ske 6 cynepeymno ix NpMaHaYeHHo, Ta iH.

1.5. Cucrema uuBinbHOro npasa
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LimeinbHe nNpaBo, sk i 6yAb-sika rany3b npaea, € CyKynHiCTIO PO3MILLEHUX B MEBHii
NOCNiAOBHOCTI MPaABOBUX HOPM, 00'€HAHMX B FPYMU A IHCTUTYTW.

LimBinbHO-NpaBoOBUN iIHCTUTYT — Lie CYKYMHICTb MPaBOBUX HOPM, SKi PErynioloTb NEeBHY
rpyny B3aEMOMNOB'A3aHNX CyCninbHUX BiAHOCUH. Hanpuknan, HOpMW, SiKi BCTAHOBNIOKOTb
NioCTaByN BUHUKHEHHS Ta NPUMNMHEHHS NpaBa BNACHOCTI, AOro 3MiCT, crnocobu 3axmcTy,
CTaHOBNSATb OAMH i3 HAMBAX/IMBIWWX IHCTUTYTIB LMBINIbHOIO Npasa — MNpaBo BNACHOCTI.
Hopmu, ski BU3Ha4aloTb MOHATTA O0roBOpPY KyniBni-npogaxy, noro goopmy, npasa ta
0060B'sSI3KM CTOPIH, BiANOBIAANbHICTb 32 HEBMKOHAHHS 3000B'13aHb, 06'€AHaHI B iHCTUTYT
KyniBni-npogaxy.

MocnigoBHICTb PO3MIlLEHHS LIMBINbHO-NPABOBUX HOPM BiAirpae BaxX/amBe 3HaYeHHS 4Ns iX
PO3YMiHHS Ta 3aCBOEHHSA. Tak, ckaximo, HeOoui/lbHO NoYNHATU BUBYEHHS CIMENHOro npasa 3
MUTaHHSA NPO MNOPSLAOK i YMOBM PO3ipBaHHS Wby, OCKiNbKK NOrika BUMarae cnovarky
3aCBOITW IHCTUTYT NPO MOHSATTS Ta YMOBW YKNaAeHHs whioby.

3aBOaHHAM HayKOBOi CUCTEMATUKK NpaBsa € He TiflbKX PO3MeXYyBaHHSA OKpPeMUX ranysen
npaea, a 1 cucTemMaTuyHe PO3TallyBaHHS MaTepiany, Wo HanexuTb 40 NEeBHOI ranysi npaea, 3
METOI0 HayKOBOI0 y3arasibHeHHS, NOCNiAOBHOCTI BUBYEHHS Ta BAOCKOHANEHHS Koaudoikawii.
PoawmileHi B neBHi NOCNiAOBHOCTI LMBINTbHO-NPABOBI IHCTUTYTU CTAHOBNSATb CUCTEMY
uMBinbHOro npasa. Ins npmeatHoro npasa €Bponu TpaguLiiHUM € iCHYBaHHS [BOX OCHOBHMX
cucTeM nobynoBU LUMBINbHOrO Mnpasa: iHCTUTYLINHOT Ta NaHAEeK THOI.

I[HCTUTYUiHa cucTema nobynoBM BKIKOYAE TPYU OCHOBHI YAaCTMHU, B IKUX MICTATHCS
LMBINbHO-NPaBOBi HOPMU:

a) npo ocoby; 6) Npo peui; B) Npo 3000B's1I3aHHS.

MaHpoekTHa cuctema cknagaeTbes i3: 3aranbHUX NOIOXEHb, PEYOBOro Npasa,
30060B'3a1bHOr0 Npasa, CiMENHOro i cnaakoBoro npasa.

LimeinbHe npaBo YkpaiHu nobynoBaHe 3a NaHAEKTHO CUCTEMOIO | TPAAMLIAHO CKNnaaaeTbes
i3 Mepwoi (il inkonn HasmBaloTb 3aranbHoto) i dpyroi (abo OcobnmBoi) YacTuH.

Mepuwy abo 3aranbHy YaCTUHY CTAHOBNATb TakKi IHCTUTYTU:

* OCHOBHIi NOJIOXEHHS LUMBINbHOro Npasa;

* MiOCTaBW BUHUKHEHHS LUMBINbHMX NpaB Ta 000B's13KiB;

* cy6'exTV Ta 00'€EKTU LMBINbHNX Npas;

* MPaBOYUHU;

* MPeACTaBHMLTBO Ta AOBIPEHICTb;

* CTPOKU Ta TEPMIHU;

* MO30BHA OaBHICTb.

Lo Opyroi abo OcobnmBoi YacTMHU Hanexartb:

* 0COOUCTI HEMaWHOBI NpaBa;

* pe4oBe MNpaso i NPaBo BACHOCTI;

* CnaakoBse npaso;

* 3ara/ibHi MONOXEHHS NPO 3000B'A3aHHS;

* OKpEeMi BMAMN OOroBipHNX 3000BS3aHb (KyMiBNS-NpoAax, AapyBaHHS, MiHa, No3uka Towo);

* OKpEMi BMAMN HE#OoroBipHUX 3000B’s13aHb (3aM0LiSIHHS WKOAN);

* 3000B'A3aHHS, WO BMHNKAIOTb i3 OOHOCTOPOHHIX Aiil (06iusiHKa BUHaAropoam).

CimeliHe npaBo 6inblWiCTb BiTYM3HSHUX (haxiBLIB PO3rNsaaalTb SK CaMOCTiiHY rany3b npasa,
TOMY [0 CUCTEMW UMBINIbHOIO Npasa Moro He BKN0YakThb.
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1.6. UnBinbHe 3aKOHOOABCTBO

LlmBinbHe 3aKOHOAABCTBO — Li& CYKYMHICTb HOPMATUBHMX aKTiB, B SKUX MICTATbCS HOPMU
LUMBINbHOrO rnpaea.

3a 1opnanYyHOIO CUIOK0 Ta OPraHoM, WO iX BUAaBas, HOPMATUBHI aKTW MOXHA NOAINUTY Ha:

- 3aKO0HWU;

- NiA3aKOHHI HopMaTmBHI akTn (ykasu lNpesngeHTa Ykpainu, noctaHoBu ypsay, rany3esux
MiHICTepCTB, BiIOMCTB, OpraHis BUKOHaBYOI BNaau);

- HopmaTtueHi akTn CPCP 1a YPCP (T1i, wo He BTpaTtunu cuny).

B cyyacHoMy umBinbHOMy npasi 0cobn1MBOro 3Ha4eHHs HabyBatoTb Taki gxepena npasa, sk:
- Mi>XXHapOaHi Jorosopu;

- KOpropaTtuBHi Npasnna;

- MPUHLMNM NpaBsa;

- 3BUYai ToproeenbHOro obiry;

- lopyanYHa OOKTpUHa.

KoHCcTuTyLUis Mae HarBuLLy IOpUONYHY CUIY, 3aKOHM Ta iHWI HOPMAaTUBHI aKTW MPUAMAaTbCA
Ha ocHoBi KoHcTuTyuii. OcobnvBe Micle B CMCTEMi LMBINbHOro 3akoHogascTBa nocinae LK.
BiH Mae Buwy topnanyHy cuny cepen iHWnx akTie UWBINbHOro 3akoHodascTea.YmHHu LK —
pe3ynbTat TpeTboi pecnybnikaHCcbkoi koamgpikaLii UnBinbHO-NPaBoOBNX HOPM, Habpas

7717



MnaBa 1. 3aranbHi NONOXEHHSA

YMHHOCTI 3 1 ciyHs 2004 p. Mepwnii LIK YCPP 6ys 3atBepaxeHuin 16 rpyaHs 1922 p. i
BBeAeHwin y gito 3 1 notoro 1923 p. Odpyruin UK YPCP 6yB 3atBepoxeHunii BepxoBHoO
Panoto YPCP 18 nunHsa 1963 p. i Habpae 4ymHHOCTI 1 ciyHsa 1964 p. 3micT LIK 2003 p.
CTaHOBNATb Taki KHWUrK: "3aranbHi nonoxeHHs", "OcobucTi HemaiHoBi NpaBa i3NYHOT
ocobun", "MNpaBo BnacHocTi Ta iHwWi pe4osi npasa”, "MpaBo iHTenekTyanbHOT BnacHocTi",
"3060B'a3anbHe npaeo”, "Cnankose npaso".

3akoHu B Aep>Xasi NpuiiMatoTbCs B Pi3Hi Yacu, TOMy BOHM NOTPebytoTb BiAMNOBIAHOI
cuctemaTmsalii. 3BeAeHHS 3aKOHIB y Ty 4K iHWY cucTemy 6e3 3MiHM iX 3MiCTy Ha3UBAETbCS
iHKopropauieto. Tak, 3a 0CTaHHi poky BuaHi 36ipHMKM HOPMATUBHMX akTiB i3 CTPaxoBoro,
TPaHCNOPTHOro, XUTNOBOr0 3aKOHOAABCTBA, 3aKOHO4ABCTBA MNPO iHTENeKTyanbHy BNACHICTb
TOLWO.

Cwncrtemartunsauisa HopMaTUBHOrO MaTepiany, Koy YAHHI NpaBoBi HOPMK ICTOTHO
[00MNpPaLbOBYOTbCS, BUK/TIOYAKTLCS 3acTapini HOPMU, yCyBatOTbCS NPOranavHn Ta KOnisii B
NpaBoOBOMY perysnoBaHHi i NOTIM BUOAETbCSH HOBWUIA 3aKOH B CUCTEMATM30BaAHOMY BUMNa4j,
Ha3MBaeTbCH Koaundoikauieto, a ii pesdynbtat — kogekcoM. Kogekc — ue 3aKkOHO4aBYNiA akT, B
AKOMy 06'efiHaHi i cMcTemMaTu3oBaHi HOPMK NPaea, Wo PErynooTb NEBHY rany3b CyCninbHUX
BiOHOCVH.

Nin3akoHHI HopMaTMBHI akTU. EnemeHTamm cuctemMn UMBINBbHOrO 3aKOHOAABCTBA NOpsf i3
3aKoHaMm € Takox ykaswu MpeamaeHta YkpaiHu, nocTaHoBM Ta po3nopsiaxeHHs KabiHeTy
MiHicTpiB YKpaiHu, HOpMaTUBHI akTu MiHICTEPCTB Ta BiAOMCTB. 3 METOI0 3a0€3MNeYeHHs
3aKOHHOCTI akTiB BiAOMYOro 3aKOHOOABCTBA, iX BiAMOBIOHOCTI 3aKOHaM i NiA3akKOHHUM akTawm,
Ykasom lNpesngeHTta Ykpainm Big 3 xoBTHS 1992 p. N2 493/92 "lMpo nep>xasHy peecTpaLiio
HOpPMaTMBHO-NPaBOBKX akTiB MiHICTEPCTB Ta iHWKWX OpraHis Bnagu" BBeLeHO OepXasHy
peecTpaLiio HOpMaTUBHO-NPABOBMX aKTiB, WO BMAATbLCH MIHICTEPCTBAMMU, iHWMMWN OpraHamm
BMKOHABYOi BNaauW, opraHamy rocnogapcbkoro ynpasniHHA Ta KOHTPOMO, SKLWO Ui akTu
CTOCYlOTbCS NpaB, cBOOOL Ta 3aKOHHMX iHTEPECIB rpoMansiH abo MalTb MixXBiLOMYNIA
xapakTep. IlepXxaBHy peecTpaLito BigOMYNX HOPMATUBHUX aKTiB, MPUAHATUX LEHTPanbHUMK
opraHamu, 3giicHioe MiHiCTepCcTBO toCTULiT YKpaiHK, a peecTpaLiio akTiB MiCLEeBUX OpraHis
ynpasniHHS — ynpaBniHHA ocTuuii obnacteli i mict Knesa Tta CeBactononsi.

MiHicTepcTBa Ta iHWi OpraHn A4ep>XasHOro ynpaeniHHA BUAAIOTb HOPMATUBHI akTu Yy oopMmi
HakasiB, IHCTPYKLUIA Ta NnocTaHoB. HopmaTuBHiI akT! MIHICTEPCTB Ta BiOOMCTB, BUAAHI B MeXax
ix koMneTeHuii Ta cdoepu OignbHOCTI, 060B'A3KOBI ANS BCiX IOPUANYHUX Ta (PI3UYHKX OCI6.
J10 nifn3akoHHMX akTiB, B IKMX MOXYTb MICTUTUCA HOPMW LUUBINbHOMO rnpaea, Hanexartb i
PiLIEHHS Ta PO3MNOPSAXEHHS HOPMATUBHOIO XxapakTepy MiCLeBUX opradis snagu. [fonosu
MiCLEBUX Oep>XaBHMX agMiHiCTpaLiil, opraHy MiCLEBOro caMoBpsAyBaHHS B MeXax CBOIX
MOBHOBAXEHb NPUIAMAIOTb PIEHHS, IKi CTOCYIOTbCS NMUTaHb, NOB'A3aHNX 3 NpasuiamMu
BEIEHHS TOPriBJii B MEBHIA MICLLEBOCTI, OPEHON HEXMUTNOBUX NPUMILLEHb Towo. B Mexax
aOMiHICTPaTUBHOrO parioHy Lie po3MnopsaXeHHS € 000B'A3KOBUM AN BUKOHAHHS.

HopmatumeHi aktn CPCP Tta YPCP. 3rigHo 3 3akoHoM Ykpainm Big 12 BepecHa 1991 p. "lMpo
npaeBoHacTynHUUTBO YKpaiHn" i noctaHoBow BepxosHoi Paan YkpaiHu Big 12 BepecHs 1991
p. "MNpo nopsaok TMMYacoBoi Aii Ha TepuTopii YKpaiHn okpeMmmx akTiB 3akoHogascTea Coosy
PCP" 3akoHun YPCP Ta iHwi aktn, yxsaneHi BepxosHoto Panoo YPCP, giloTb Ha TepuTopii
YKpaiHn, OCKinbKu BOHW HE cyrnepedaTtb 3akoHaMm YKpaiHu, yxBasieHUM MiCNs NporonoweHHs
HesanexHocTi Ykpainu, a aktu 3akoHogasctea CPCP 3 nuTaHb, SKi He BperynboBaHi
3aKOHOAABCTBOM YKpaiHu, HitoTb HA TepuTopii pecnybniku Ao NPUAHATTS BiAMNOBIAHMX aKTiB
3akoHognaBecTBa YKpaiHu 3a yMOBU, WO BOHW He cynepeyaTb KOHCTUTYUIT Ta 3aKOHO4aBCTBY
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YkpaiHu.

Cepep uMx akTiB 3HaYHWUIA 0BCAr CTAHOBNATL NiA3AKOHHI HOPMATMBHI akTW: [HCTPyKLUIis Npo
NOPSAOK MPUIAMaHHSA NPOAYKLIT BUPOOHNYO-TEXHIYHOrO NPU3HAYEHHS | TOBApiB HAPOAHOMO
CMOXXMBaHHS 3a KinbkicTio, 3aTBepAXeHa noctaHoBoto [epxaBHoro apbitpaxy CPCP Big 15
yepBHs 1965 p. Ne 1-6; MpuMipHWiA cTaTyT XMTNOBO-OyAiBENbHOrO KoonepaTusy",
3areepnxeHunin noctaHosoto Paan Minictpis YPCP Big 30 kBiTHA 1985 p. N2 186, Ta iH.
Hopmun MixxHapogHoro npasa i MixHapogHi porosopu. CtatTeto 9 KoHcTutyuii Ykpainu
BCTAHOBJIEHO, WO YKNAAeHi i HaneXHuM YMHOM paTuikoBaHi YKpaiHO MiXHapPOLHi
LIOrOBOPY € HEBIA'EMHOK YACTUHOK HAUIOHANTbHOrO 3aKoHO4aBCTBA YKpaiHU i
3aCTOCOBYIOTbCS B MOPSAKY, NependayeHoMy Ans HOPM HauioHanbHOro 3akoHonasctea. Konu
Takuin NOpsAOOK He BCTAHOB/IEHO, NPIOPUTET 3rigHO 3 HOPMaMM MiXXKHAPO4HOro Npasa MatmTb
HOPMU MiXXHapO4HWX OOrOBOPIB.

Lle nonoxeHHs npamo BcTaHoBneHe 4. 4 c1. 39 ['K: "AKWo YNHHUM MiXXHapOOHUM OOrOBOPOM
3rony Ha 060B'sSI3KOBICTb SIKOro HanaHo BepxoBHoto Panoto YkpaiHu, BCTaAHOBNEHO iHLLi
npaswna, HiX Ti, WO € B 3aKOHOAABCTBI YKpaiH/ Npo 3axMCT npas CrnoXusadis, TO
3aCTOCOBYIOTbCS Npasuia MiXXHapoaHOro Oorosopy".

KopnopaTusHi npasuna. Baxnveoio popMoto NprBaTHOrO perynioBaHHs LMBiNbHOro obiry
BUCTYNalTb KOPNOpPaTUBHI HOPMMX NOBELIHKW. PerynioBaHHs LUMBiNbHOro obiry wWnsxom
MNPUAHATTS HOPM, SiKi € 060B'SI3KOBMMM A5t NEBHOMO KONa 0Cib, 34iACHIOETHCS WSXOM
NPUAHATTS YCTAHOBYMX OOKYMEHTIB rocrnofapCbknx TOBapWCTB, OOroBOPIB NPO NPUELHAHHS,
cTaTyTiB PiIBHOMAHITHUX rPOMaACbKMX OpraHisauin Ta iHWWX akTiB LMBIIbHO-NPaBOBOro
xapakTtepy.

Taki akTv npunMaloTbCs BiANOBIAHO OO BMMOT LMBINbHOrO 3aKOHOLABCTBA | BUMararoTb
NeBHOT NOBEMIHKW Bif OCIO, HAa SKMX MOWMPIOETLCS iX Oisl.

3Buyai — Le npaBuna NoBefiHkM B UMBINbHOMY 006iry, siki cknaganucs TpuBanuii Yac i siki
CaHKLIOHYIOTbCS CyCMiNbCTBOM AN NPaB03acTOCOBHOI MPaKTUKMN.

B LUK npsimo nepenbayeHo, WO UMBiNbHI BiIHOCUHM MOXYTb PErYIOBATUCS 3BMYAEM,
30Kpema 3BMYaEM ainosoro obiry, TO6TO NpaBMIOM NOBERIHKN, ke He nepenbadveHe akTamu
3aKOHOLABCTBA, ane € yCTalNeHuM, TaknM, WO WHUPOKO 3aCTOCOBYETLCH y NEBHIN copepi
NioONPUEMHULTBA | HE CynepeYnTb LMBiNbHOMY 3akoHOL4ABCTBY abo norosopy. Tak, cT. 149
KTM nepenbayae, Wo 3a BiACYyTHOCTI yroan CTOPiH TPUBANICTb BaHTaXHMX pobiT, po3Mip
nnatyv nepesi3HUKY 3a NPOCTI PO3Mip BUHAropoam 3a AOCTPOKOBE 3aKiHYEeHHS
PO3BaHTAXEHHS BM3HAYaKOTbCH BiANOBIAHO OO0 TEPMIHIB i CTABOK, NPUAHATUX Y BiAMNOBIOHOMY
nopTy.

tOpuanyHa noKTpUHa SIK AXepeno npaea CTaHOBUTb CoOO0l HayKOoBI NpaBoBi inel, ogiliiHo
BU3HaHIi Ha NpakTuLi 3aranbHOOOOB'S3KOBMMM NONOXEHHAMU. B cyyacHin Teopii opmanyHa
OOKTPpMHA BTpaTtmna 3Ha4YeHHs CaMOCTIHOro axepena npaea. BogHovyac He MoXHa
3anepeyyBaTu NpPakTUYHE 3HAYEHHS IOPUONYHOT JOKTPUHM Y POPMYBaHHI MOHATINHOIO
anapary, TlyMa4yeHHi NpaBoBUX HOPM, KOHLENTyanbHOMY OOrpyHTYBaHHi MPOEKTIB
HOpMaTUBHMX akTiB. JJOCUTb NOWMPEHUMY € BUNAOKW, KONMMU IOPUCOUKLIAHI OpraHu
3BepTarTbCcs 40 (paxiBuiB (Hanpuknag, 3 aBTOPCbKOro npasa, BUHaXigHULbKOro npaea) 3a
PO3'ACHEHHAMM y 3B'A3KY 3 HEOOXiOHICTIO KBanichikauii TOro Y iHWOro KPUANYHOro PakTy.
Knacudikauis HopMaTUBHUX akTiB 3a cpepoto perynosBaHHs. KpiM BepTuKanbHOi cUCTeMM
3B'5I3KY HOPMaTMBHUX akTiB (TOOTO Knacudikauii HOpMaTUBHMX aKTiB 3a iX OPUANYHOK
CW/OI0) UMBINbHE 3aKOHO4ABCTBO Ma€ i Tak 3BaHy rOPU30OHTasNIbHY CUCTEMY. 3a LLE0 03HAKO0
MO>XHa BUAINUTW TaKi CKNagoBi YaCTMHM LMBINbHOro 3aKOHOAABCTBA, AK:
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- TPaHCMNOpPTHe 3aKOHOO4aBCTBO. Lle 3akOHOOaBCTBO SIK CYKYMHICTb HOPMATUBHUX aKTiB
BM3HA4a€e OCHOBHI MpaBOBi, EKOHOMIYHI Ta OpraHi3auivHi 3acagu OisnbHOCTI TPaHCMopTy,
NpaBOBUI CTATYC TPAHCMOPTHUX OpraHisauin, iXx B3aEMOBIOHOCUHM 3 KNIEHTYPOIO, YMOBU
nepeBe3eHHs!, opraHisadito 6e3nekun pyxy Ha TpaHCrnopTi TOLWo.

Cepen HOpMaTUBHKX aKkTiB L€l KaTeropii MOXHa Ha3BaTtu: [1oBiTpsHWI Kogeke YkpaiHu,
Kogekc ToprosenbHOro MmopennascTsa YkpaiHu; 3akoHu Ykpainv Big 10 nuctonana 1994 p.
"lMpo TpaHcropT”, Big 4 nunHa 1996 p. "MNpo 3anisHnYHWMA TpaHcnopT", Big 5 kBiTHA 2001 p.
"Mpo aBTOMOGINbHUIA TpaHcnopT", Big 6 KBiTHS 2000 p. "Ipo nepeBe3eHHs Hebe3neyHux
BaHTaxis", Big 1 nunHa 2004 p. "[1po TpaHCNOPTHO-eKCrNeanToOPCbKy HiSNbHICT", @ TakKoX
CrartyT 3anisHnub. Ha KoXHOMy BMAi TPAHCMOPTY Oil0Tb OKPEMi Npasuna nepeBe3eHHs.
OHoBNOKOYN TpaHCMNOPTHe 3akoHoAaBcTBO, KabiHeT MiHicTpiB YkpaiHu 3aTeepaus
noctaHosoto Big 18 notoro 1997 p. N¢ 176 Npaeuna HagaHHa nocnyr nacaXupcbkoro
aBTOMObiNbHOro TpaHcnopTy (B pefakuii noctaHosu Big 29 ciyHs 2003 p. Ne 141);
MiHicTepcTBOM TpaHcnopTy YkpaiHu 3aTeepaxeHi Mopsanok i yMoBu opraHisadii nepeseseHb
nacaxwupis Ta 6araxy aBToMobiNbHUM TpaHCNopTOM (Hakas Bif 21 ciuHs 1998 p. Ne 21);
MNpaBuna nepeBe3eHb nacaxwupis, baraxy, BaHTaxobaraxy Ta nowTn 3aniaHNYHUM
TpaHcrnopToM YkpaiHu (Hakas Big 28 nunHsa 1998 p. N2 297). Ha aBiauiiiHOMy TpaHCMOPTHI
nitoTb MNpaBuna NoBITPSHMX NepeBe3eHb Nacaxupis i 6araxy, 3aTBepaXeEHi Haka3oMm
MinicTepcTBa TpaHcrnopTy Ykpainu Big 25 nunHsa 2003 p. N2 568; lNpasnna nosiTpsaHux
nepese3eHb BaHTaXiB, 3aTBepAXeHi Hakasom MiHictepcTBa TpaHcnopTty Ykpainuv Big 14
X0BTHS 2003 p. Ne 793. Hakasom [lepxaBHoro komiteTy OyAiBHULTBA, apXiTEKTypu Ta
XNTNoBoi noniTukm Ykpainu Big 18 nuctonana 1997 p. Ne 22 3ateepaxeHi [Mpasuna
KOPWUCTYBaHHS TpaMBaeM i Tponeinbycom y Mictax YkpaiHu Towo;

- CTpaxoBe 3aKOHOOABCTBO PEry/ioe BiAHOCUHU MiX CTpaxoBukamm (CTpaxoBumu
KOMMaHiaMun) i cTpaxysasibHMKaMu WOL0 3aXUCTy MANHOBMX Npas i iHTepeciB rpoMaasiH 1a
IOPUANYHNX OCI0 y BMNaaKy

HaCTaHHSA NEeBHUX NOAIN.

OCHOBHMMYK HOPMATUBHMMK aKkTaMK L€l KaTeropii €: 3akoHun YkpaiHu Big 7 6epesHs 1996 p.
"Mpo cTpaxyBaHHA" (B penakuii 3akoHy Bif 4 xoBTHA 2001 p.), Big 1 nunHsa 2004 p. "Tpo
000B's13K0OBE CTpaxyBaHHS LMBINbHO-NPABOBOI BiAMOBIAANbHOCTI BNACHMKIB HA3EMHUX
TpaHCNopTHUX 3acobiB" Ta psin NiA3akOHHUX HOPMAaTUBHUX akTiB: [MONoXeHHs Npo
060B'sa3k0BE 0COOMCTE CTpaxyBaHHS Bif HEWACHNX BUNAAKIB HA TPAHCMNOPTI, 3aTBEPOXEHE
noctaHoBoto KabiHeTy MiHicTpiB Ykpainu Bifg 14 cepnHsa 1996 p. Ne 959; MonoxeHHs npo
NOPSAOK NPOBaAXEHHS AisiNIbHOCTI CTPaxX0BUMK NocepenHuKamm, 3aTBepaXeHe nocTaHOBO
KabiHeTy MinicTpis YkpaiHu Bin 18 rpyaHs 1996 p. Ne 1523; lMopsinok i npaBuna npoBeaeHHs
060B'A3KOBOro aBiaLUiiHOro CTpaxyBaHHS LMBINbHOI aBiauii, 3aTBepAXeHi NOCTAHOBO
KabiHeTy MinicTpiB YkpaiHum Bin 12 xo0BTHS 2002 p. N2 1535; okpeMi MoN0XEHHS NPO NOPSA0K
i yMOBM OKPEMUX BUWAIB AEP>XaBHOro 060B'A3KOBOro CTpaxyBaHHS — OnepaTopiB S4epHUX
yCTaHOBOK, BifiNoOBiOanbHOCTIi BONOAiNbUIB 36poi TOLWO;

- ToproBenbHe 3akoHogascTBO. KpiMm 3akoHy YkpaiHu Big 12 TpasHa 1991 p. "lNpo 3axucT
npae cnoxwueadis" (B penakuii 3akoHy Big 15 rpyaHsa 1993 p.), aragaemo Takox: [Mopsanok
3aHATTS TOProBebHOK AiANbHICTIO | NpaBMna TOproBenbHOro 06CnyroByBaHHS HACENEHHS,
3aTBepaxeHi noctaHosot KabiHeTy MiHicTpiB YkpaiHu Big 8 ntotoro 1995 p. Ne 108; Mpasuna
KOMICIHOT TOPriB/i HENPOAOBObYMMM TOBapaMu, 3aTBepaXxeHi Haka3om MiHicTepcTea
30BHIlLHIX €KOHOMiIYHMX 3B'A3KiB YKpaiHum Big 13 6epesHs 1995 p. Ne 37; Mpasuna pos3apibHoi
TOPriB/i NPOOOBONbYMMY TOBApaMK, 3aTBepaXeHi Haka3oM MiHicTepcTBa eKOHOMIKK Ta 3
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NMTaHb EBPOMENCbKOI iHTerpauii Ykpaidm Big 11 nunHsa 2003 p. Ne 185; Mpasmna po3apibHoi
TOPriBNi TPAHCMOPTHMMK 3acobamu i HOMEPHUMM arperaTamu, 3aTBepaXeHi Haka3oMm
MiHicTepcTBa €KOHOMIKM Ta 3 MUTaHb EBPOMNENCbKOT iHTerpadii Ykpainm sig 31 nunHsa 2002 p.
Ne 228; NpaBuna Toprieni Ha pyHKax, 3aTBepaXxeHi Haka3oMm MiHicTepcTBa eKOHOMIKM Ta 3
nMTaHb EBpPoNenchKol iHTerpauii YkpaiHu, MiHictepcTBa BHYTPIlWHIX cnpaB YkpaiHw,
JepxaBHoi nogatkosoi agMiHicTpauii YkpaiHn, [lepXxaBHoOro KoMitTeTy ctaHgapTmaadii,
MeTpornorii Ta cepTudpikauii Ykpainm Big 26 notoro 2002 p. Ne 57/188/84/105; Npasnna
TOpPriBNi y PO3CTPOUKY, 3aTBepAXeHi noctaHoBoto KabiHeTy MiHicTpis Ykpainum Big | nunHs
1998 p. Ne 997; MNpaeuna po3apibHoi Toprieni HENPOAOBObYMMY TOBapaMu, 3aTBEPAXEHI
Haka3oM MiHicTepcTBa eKOHOMIKW Ta 3 NUTaHb EBPONENCHKOT iHTerpauii Ykpainv sig 11
6epesHsa 2004 p. Ne 98, okpeMi npasuna po3apibHoi TopriBni: ankoronbHUMK HaMOSMM,
NPVYMipHMKaMKn ayfioBidyanbHUX TBOPIB, HaTONpPOAyKTamMu Ta iH.;

- 3aKOHO4ABCTBO MNPO iHTENEKTyanbHYy BNACHICTb.

Lo uiei rpynn Hanexartb 3akoHn Ykpainu Big 23 rpyaHs 1993 p. "lMpo aBTopcbke Npaso |
CyMiXHi npaBa" (B penakuii 3akoHy Big Il nunHga 2001 p.), Big 15 rpyaHs 1993 p. "lMpo oxopoHy
npae Ha BUHaxoA4m i KopucHi momeni" (B penakuii 3akoHy Big 1 yepsHsa 2000 p.), Big 15 rpyaHs
1993 p. "lNpo oxopoHy nNpaB Ha npoMucnosi 3padkun”, Big 21 kBiTHA 1993 p. "lMpo OXOpOHY
npae Ha copTu pocnunH" (B pendakuii 3akoHy Big 17 ciyHa 2002 p.), Big 15 rpyaHs 1993 p. "Tpo
OXOPOHY Npas Ha 3Haku ans tosapis i nocnyr", lNpaBuna cknagaHHS | NOOAHHSA 3asBKW Ha
BMHaXxXi[ Ta 3asiBKM Ha KOPUCHY MoAenb, 3aTBepAXxeHi Haka3oM MiHicTepcTea ocBiT YKpaiHu
Bif 22 ciyHa 2001 p. N2 22, Ta iH.

BionosigHi HOpMaTMBHI akTV CTAHOBNATL 3MICT OyLiBENbHOro 3aKOHOA4ABCTBA,
3aKOHOAABCTBA NPO opeHAay, 6aHKiBCbKOro, CnaakoBOro 3aKOHOAABCTBA TOLLO.

1.7. HepincHiCTb HOPMaTUBHUX aKkTiB
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3rigHo 3 TEeOopIE UMBINbHOMO Npasa He NiAnaralTb 3aCTOCYBAHHIO HOPMATUBHI aKTH:

- BUAAHi HEKOMMNETEHTHMWN OpraHamu, siKi perynioloTb He TO NpeaMeT, 40 SKOro HaneXxmTb
cdpepa JianbHOCTI TOrO YK iHWOrO OpraHy;

- NPOTU3AKOHHI;

- amopanbHi.

Taki HopMaTMBHI aKkTW He NiANsAralTb 3aCTOCYBaHHIO HABITb Y TOMY BUMAOKY, KOMW BOHU Y
BCTAHOBNEHOMY NOPSAKY He Bynn ckacoBaHi. HopMaTtmBHI akTn, BuAaHi 3 NOPYWEHHSM
npouenypm iX NPUAHATTS, OOPMMK, 3 NOMUIKAMW B 3MICTi Lil0Tb, AOKM NyONivyHO He ByayTb
CKacoBaHi.

MNopanok BU3HAHHS HeOiiCHUMW HOPMATUBHUX akTiB BCTaHOBNEHUA KOHCTUTYUIEO.
BinnosigHo 0o ct. 152 OcHOBHOro 3akOHy 3aKOHM Ta iHWi NPaBOBi akTK 3a PillEeHHAM
KoHcTtuTtyuinHoro Cyny YkpaiHn BU3HAOTbCSH HEKOHCTUTYLIMHMM MOBHICTIO YA B OKPEMINA
4aCTWHI, SKWO BOHW He BianoBsinaTb KoHCTUTYUIT abo skwo 6yna nopyleHa BCTaHOBEHA
KoHcTutyuieto npouenypa ix po3rnsgy, yxsaneHHs abo HabpaHHS HUMK YMHHOCTI. B cynax
3aranbHOi KOMMNETEeHLii MOXYTb PO3rnsgaTucs pPilleHHS MICLEBMX AepXaaMiHicTpauin yu
BUKOHABYMX OPraHiB, $iKi NOPyLWYyOTb Npasa, cBOOOAN Ta 3aKOHHI iHTepecn rpoMaasH.

1.8. [list UMBINbHUX 3aKOHIB

[ns npaBnnbHOrO 3aCTOCyBaHHS NPAaBOBOI HOPMU B KOXHOMY KOHKPETHOMY BUMNAOKy
HeobXiaHO 3'AcyBaTu:

- YuM Jie U HOpMa Ha MOMEHT i 3aCTOCyBaHHS (4is 3aKOHY Y 4aci);

- Yu Nignsrae BoHa 3aCTOCYBaHHIO Ha L TEepUTOPIT (4is 3aKOHY Y NPOCTOpI);

- Y/ MOWMPIOETLCS LIS HOpMa Ha KOHKPETHY 0coby (Ais 3aKOHY LWoAo Kona ocib).

Lis 3akoHy y yaci. [lis uMBinbHO-NPaBOBMX HOPM Yy Yaci MOYMHAETLCA 3 MOMEHTY HabpaHHS
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HVMW YMHHOCTI | NPOAOBXYETbCA OO MOMEHTY, KON BOHU BTpayatoTb NPaBoOBY CUNY Y
BCTaHOB/IEHOMY 3aKOHOM nopsaaky. BusaHa4yeHHs MOMEHTY BCTyny B Ait0 KOHKPETHOro
HOPMaTUBHOrO akTa Ma€ BeNvkKe NpakTUYyHe 3HAYEHHS, OCKiNbKY 3a 3araibHUM NpaBuiom
HOPMATMBHI akTV He MaloTb 3BOPOTHOT CUNK, TOBTO iX i NOWMPIOETLCS NNLIE HA Ti KOHKPETHI
NPaBOBIOHOCUHW, SIKi BAHVUKW MNICNS BCTYNY 3aKOHY B Ait0.

BignosigHo po cT. 94 KoHcTuTyLii YKpaiHu 3akoH Habupae YMHHOCTI Yyepe3 10 aHiB 3 OHS
A0ro oiLiiHOro ONPUOAHEHHS, SKWO iHWe He nepenbayeHo caMnM 3aKOHOM, afe He paHile
LHS NOro ONPUNOOHEHHS.

B cT. 57 KoHcTuTyUii npsiMo nepenbayeHo, Wo 3ak0oHW Ta iHWi HOpMaTUBHO-NPAaBOBI akTu, WO
BU3HaYaloTb npasa i 060B'A3KN rpoMansiH, He AOBEEHI A0 BifOMA HACENEHHS Y
BCTAHOBIEHOMY 3aKOHOM MOPSAAKY, € HEHUHHUMM.

Mopsanok HabyTTS YMHHOCTI 3aKOHiIB, akTiB [MpeaunaeHTa, KabiHeTy MiHicTpiB BU3HaYeHWI
Ykasom [llpesngeHTa Ykpainu Big 10 yepsHs 1997 p. Ne 503/97 "lNpo nopsinok odiLinHOro
ONpPUNOAHEHHS HOPMATNBHO-MPABOBUX akTiB Ta HAOPAHHA HAMWM YUHHOCTI".

3rigHo 3i cT. 3 Ykaay lNpeaunageHTa Ykpainm "lpo aepxaBHy peecTtpauito
HOPMaTUBHO-MNPaBOBMX aKTiB MIHICTEPCTB Ta iHWWX OpraHie BUKOHaBYoi Bnaamn"
HOPMaTMBHO-NPAaBOBI aKkTu, WO BUOAIOTLCS MIHICTEPCTBAMM, IHWUMW OpraHaMn BUKOHaBYOI
BNaau, opraHamu rocnofapcbkoro ynpaeniHHA Ta KOHTPONIO i 3ayinatoTb npasa, cBoboaum i
3aKOHHI iHTepecyn rpoMaasiH abo MaroTb MiXBiLOMYMIA XapakTep, HabyBalTb YUHHOCTI Yepes
10 gHiB nicns ix peecTpauii, SKIWO B LMX akTax He BCTAHOBEHO Mi3HIWOro CTpoky HabpaHHs
HUMW YNHHOCTI.

[ep>xaBa rapaHTye KOXXHOMY rpoMaasHUHOBI MPABO 3HATU CBOI Npasa Ta 06oB'a3ku. B c1. 57
KoHcTuTyuii npsiMo nepenbayeHo, WO 3aKOHU Ta iHWi HOpMaTMBHO-NPAaBOBI aKTH, WO
BU3HayYaloTb Npasa i 060B'A3KM rpoMansiH, He AOBELEHI A0 BifOMA HACENEHHS Y
BCTAHOB/IEHOMY 3aKOHOM MOPSAAKY, € HEHUHHUMM.

OoiliiHUMKN opyKOBaHMMM BUOAHHAMU, B SKUX MYyONiKyIOTbCS 3aKOHM i NiA3aKOHHI akTn, €
36ipHKKKM "BigomocTi BepxoBHoi Paamn Ykpainun", "OdiuiiiHnia BicHMK YkpaiHn", razetu
"Ypsposuin kyp'ep” Ta "l"onoc Ykpainun".

HopmaTtumBHi akTun ypsisy Takox nybnikytotbcs B "36ipHMKY YPSAOBUX HOPMATUBHMX aKTiB
Ykpainn" Ta B "3ibpaHHi 3akoHonaBcTBa YKpaiHm".

3BOpOTHa crna 3akoHy. Sk BXe 3a3Hayanocb, nicns HabpaHHS YNHHOCTI 3aKOH i€ Ha
MarbyTHin yac. ToMy npu NosiBi HOBOro 3aKOHY NonepefHin 36epirae CBOK YMHHICTb WOA0 TUX
doakTiB, SKi BUHUKIN NPOTSArOM Yacy, KOMu BiH AisB. AKTU LMBIIbHOro0 3aKOHO4AaBCTBA He
MaloTb 3BOPOTHOI CMAN Y Yaci, KPiM BUNALKIB, KON BOHM NOM'SKWYIOTb ab0 CKacoBylOTb
LMBINbHY BiAMNOBIAANBHICTb. 9K BUHSTOK B CAMOMY 3aKOHi MOXe OyTu 3a3HayeHo, Lo BiH (abo
OKpPEeMi Noro NONOXEHHS) NOWWPIOE CBOIO Ail0 HA NPAaBOBIAHOCUHU, SKi BUHUKNW i A0 NOro
NPUAHATTSA, TOOTO 3aKOHY MOXe ByTu cneuianbHO HafaHa 3BOPOTHA cuna.

Lis 3akoHy B npocTopi. HopMaTtnBHO-NpaBoBi akTn, B TOMY YMCHi UMBINbHO-NPaBOBI, Oil0Tb HA
BCiA TepuTopii YKpaiHN. 3aKOHW, HOPMATUBHI akTW MIHICTEPCTB Ta BIOMCTB, LEHTPanbHUX
opraHis ynpasniHHSA TakoX Lit0Tb Ha BCIi TEPUTOPIT KpaiHW, @ akTu MiCLEBMX OpraHiB — Ha
TepuTopii BianosigHoT obnacTi (MicTa, paioHy).

B okpemux Bunagkax y 3akoHax Ta B iHWWX HOPMATUBHMX akTax Moxe OyTu nepenbayeHo, Wwo
BOHM MignaralTb 3aCTOCYBAHHIO NULIE B NEBHUX aAMIHICTPaTUBHO-TEPUTOPIANBHUX OOUHULSAX,
TOOTO Aia Takoro akta obMexeHa BU3HAYEHVMU HUM aOMiHICTPATUBHUMY KOPAOHAMM.
Hanpwvknag, nig ykasis [lNpesnpeHTa YkpaiHv npo cneuianbHi eKOHOMIYHI 30HU Ta creuianbHUM
PEXWM IHBECTULINHOT AiSNbHOCTI NOWMPIOETHCS BiAMNOBIAHO HA OKPEeMi MicTa Ta pavioHu
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neBHKX obnacTeil.

Lis 3akoHy wono kona ocib. LiMeinbHi 3akoHn YkpaiHu NowmpoTb CBO Lit0 Ha BCiX 0Cib
(QI3NYHKMX | OPUONYHWX), SIKi 3HAXOAATHCS Ha TepuTOopIl YKpaiHu, SKIWo iHwe He nepeadadyeHo
B CAMOMY 3akOHi abo He BUNMBAE 3 Oro 3MicTy. Ane neski UmBiNbHO-NPaBoBi HOPMU
pPO3paxoBaHi Ha NeBHe KOO 0Cib — TiNbky Ha rpoMaasH (Hanpvknag, npasuna wono niacras
Ta YMOB OrO/OLWEHHS rpoMaasHuHa nomepnunm) abo Tinbky Ha topuanyHi ocobu (npasuna
Wwoao ninpsny Ha kanitanbHe 6yniBHALTBO).

IHO3eMHi rpomMansHu Ta ocobn 6e3 rpoMaasiHCTBa KOPUCTYIOTbCS TUMU CaMMK NPaBamu i
cBobonamu, a TakoX HecyTb Taki cami 060B'sI3KkM, SK | rpoMansaH YKpaiHu, 3a BUHSATKaMU,
BCTaHOBNEeHMMN KOHCTUTYLIEIO, 3aKOHaMM YA MiXHapPOAHUMY JorosBopamn YKpaiHu.

1.9. AHanorisi 3aKoHy i aHanoris npaesa

Hopmu umBinbHOro npasa perynoTb Habinbw TUMOBI i1 XapakTepHi ANs NeBHOro etany
CYCNiNIbHOro PO3BUTKY MaMHOBI Ta HEMAaMHOBI BiAHOCUHW. Ane HaBiTb HaMaockoHaniwa
cucTema npaea He MOXe OXOMUTUW BCKO PiBHOMAHITHICTb CyCniNbHUX BiLHOCWH, Siki NOTpebytoTb
NpPaBOBOro perynioBaHHS.

Tak, 6e3nocepenHbO B 3aKOHOAABCTBI BiACYTHS NpaBOBa pernameHTauis 6aratbox nuTaHb,
AKi BAHUKAOTb Ha NPakTuULi y 3B'A3Ky 3 MEANYHUM 0OCNYroByBaHHAM, BHYTPIWHIMM
NepeBe3eHHAMN Nacaxmpis MiICLLEBMM TPAHCMOPTOM, (PYHKLIOHYBaHHAM rPOMaAsSHCbLKOroO
XapyyBaHHSA Ta iHWUMX BUAAMU MOBCAKAEHHOTO 0OCNYroByBaHHS.

3akoHoaaBeLlb B LIK npsiMo 3a3Havae, Wwo UmMBiNbHI npaBa Ta 060B'A3K1 MOXYTb BUHMKATK 3
Lili rpOMaasH i opraHisauii, ki xod i He nepenbadveHi B 3aK0Hi, ane 3 ornagy Ha 3aranbHi
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MnaBa 1. 3aranbHi NONOXEHHSA

3acanu i 3MiCT UMBINbHOrO 3aKOHOAABCTBA NOPOLXYIOTb LMBINbHI NpaBa i 060B'SA3KW.

3MiHV B NONITUYHOMY XWUTTi I HEAONIKN 3aKOHO4ABYOT TEXHIKM TAKOX CNPUSAIOTb TOMY, WO
OKpeMi CyCninbHi BiZHOCUHW 3aNMLAI0TLCSA M03a NosieM NPaBOBOro perynioBaHHS.

Mig nporannHolo B Npasi 3a3Bmyar po3yMitoTb BUNAAKW, KONM NEBHi CyCnifibHi BiAHOCKHM
noTpebyloTb NPABOBOrO PerynioBaHHs, ane BOHO He nependayeHe KOHKPETHMM 3aKOHOM,
NPaBoOBO HOPMOLD. 3ac060M YCYHEHHS NPOrannH € NPaBOTBOPYICTb: NPUAHATTS HOBUX HOPM
abo penaryBaHHsl 3acTapinvx. Ane cyam He MOXYTb YyekaTu, LOKU NporanvHy B Npasi yCyHe
3aKkoHoHaBelb, | He HafaBaT 3axXUCTY iIHTepecam rpoMalsiH i opraHisaui, nocunat4mcb Ha
BiLICYTHICTb HOpMaTMBHOI 6a3n. Buxia nonsirae B ToMy, WO CyAy HALAETbCS NPABO PO3rnsiaaTh
Taki cnpasu 3a OONOMOrot aHanorii.

AHanoris 3akoHy i aHanorisi npaea sik 3acobu yCyHeHHsi nporanvH B 3aKOHO4ABCTBI
nepenbaveHi B cT. 8 LIK: "AKWO UMBiNbHi BiZHOCUHW HE BpPerynboBaHi umm Kogekcom, iHwmnmm
akTaMmy UMBINbHOro 3akoHonaBcTBa abo AOroBOPOM, BOHM PEFYOTLCS TUMW NPaBOBMMY
HopMamu Uboro Kogekcy, iHWMx akTiB LUMBINbHOro 3aKOHO4ABCTBA, WO PEeryntooTb NomibHi 3a
3MICTOM UMBINbHI BiAHOCUHW (aHAnNOris 3aKOoHy)".

OTXxe, aHanoria 3akoHy Mae Micue, SKLWo:

1) BiAHOCWHW, W00 SIKMX BMHUK Cip, 32 CBOIM XapakTepoM noTpebytoTb LMBiNbHO-NPABOBOroO
perynioBaHHs;

2) Ui BiIHOCUHWN He perynioiTbCs SKUMMUCb KOHKPETHUMN HOpMaMu rnpaea;

3) BUpIIEHHA Cnopy, KU BUHUK, HEMOX/IMBE BUXOAA4YM i3 3acal | 3MICTY 3aKOHOOABCTBa,

4) € 3aKOH, SIKWUIA Perynoe CXoXi BiAHOCUHN i ik MOXXe By Ty 3aCTOCOBaHWUIA A0 LMX
BiOHOCUH.

Bupiwytoun cripasy WNSXOM BUKOPUCTAHHS aHanNorii 3aKOHy, Cy NOBUHEH He nuwwe
NoCUNaTnCs Ha KOHKPETHY HOPMY 3aKOHY, a i 0BrpyHTOBYBaTM, YOMY BiH BBaXae 3a MOX/NBE
ii 3acTtocysaTn. Hanpuknapn 3a BiICYyTHOCTiI 3aKOHO4ABYOro akTy, WO perynioe BigHOCUHM
OpeHaun 00 OPEeHOHUX BilHOCWMH 3aCTOCOBYIOTbCS NPAaBOBi HOPMU, SIKi PErYIOI0Tb BiHOCKHM
HanMmy. B neBHMX BUNagkax 3akoHOOaBELb 3 METOK "HOPMATMBHOI EKOHOMIT" cam BKa3ye Ha
HeoOXiOHICTb 3acToCyBaTW aHANOriYHMIA 3aKoH. Tak, [0 [OroBOPY MiHM 3aCTOCOBYETbLCS P
HOpM (cTarteit), siki peryniooTb BiGHOCKHU, WO BUHUKAIOTb 32 AOrOBOPOM KyniBAi-npogaxy.
IcHytO0Tb i Binblu CYTTEBI NPOranuHM B 3akoHi. B HboMy ByBatoTb BiACYTHI HE NUwWwe NPsMi
HOPMW, a i aHanoriyHi. Taki nporanuMHy 3anoBHIOIOTHCS 3a LONMOMOro aHanorii npaea, T06T0
Taki UMBINbHI BiLHOCVMHM perynioTbCs BiAMNOBIAHO OO0 3aranbHUX 3acag UMBiNbHOro
3akoHopascTBa (4. 2 cT1. 8 LIK).

Cyn Moxe npunmati pieHHs BUXOAS4M i3 aHanorii npasa, AKLWo:

- BiAHOCMHW, WOA0 SIKMX BMHUK CMip, 32 CBOIM XapakTepoM noTpebytoTb LMBiNbHO-NPABOBOro
perynioBaHHs;

- Ui BIQHOCUHW He n1Lwie He PerynoTbCs SKMMOCb KOHKPETHUMN HOpMaMy npasa, a i B3arani
BiZICYTHi NPaBOBi HOPMK, SKi PeryniooTb NOMIOHI BiAHOCUHN;

- BUXOAS14M i3 3aranbHMX 3acaf 3akoHoAaBcTBa (CnpaBennvMBoCTi, OOPOCOBICHOCTI,
PO3YMHOCTI Ta iH.) CyQ MOXe PO3rnsgHyTV crnpasy Mo CyTi.

B ubomy Bunaaky cyn, obrpyHTOBYOUM PilleHHS, MOBUHEH 3a3HAYMTU, SIKUMKX caMe 3acanamu
BiH KepyBaBcs.
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1.10.0 3Ha4yeHHs cyn0BOI MPaKTUKKU

[ig cynoBoto NpakTUKOIO 3a3Bnyar po3yMitoTb Ti MONOXEHHS (PilleHHS) CYAiB, SKi
BUPOBNSIOTBCS CynaMmn Npu po3rnsai NEBHOT KaTeropii cnpae (Hanpuknag, Wono
BCTAHOBNEHHSA 6ATbKIBCTBA, BiAWKOAYBAHHS WKOAM, SKa 3anoA4isHa AXepenoMm niasuLeHol
Hebe3neku ToLo).

PiweHHs cyny y KOHKPETHIlA cnpasi MaloTb 060B'S3KOBY cuny nuwe Ans cyb'ekTiB L€l cnpasu
i, 3BMYaHO, OXEepenom npasa BOHU He €. [1Xepenom npasa He MOXYTb BBaXaTUCH |
y3aranbHEeHHS Cy0BOi NPakTUKM 3 MEBHUX KATEropin cnpas, NO3uLii Konerii B LUMBINbHUX
cnpaBax BepxosHoro Cyny YkpaiHu.

BogHouac cypnoBa npakTtvka TiCHO NoB'A3aHa 3 AXepenamu npasa i Mae BaX/MBe 3HaAYEHHS B
LUMBINbHOMY 3aKOHOOABCTBI.

MNo-nepue, came 3a 4ONOMOroO0 CyA0BOI NPAKTUKN BCTAHOBIOETLCA Take PO3YMIHHS i
TNYMa4YeHHS 3aKOHY, SKe PO3KpMBaE MOro 3micT i pO3BMBAE MOr0 MONOXEHHS.

Mo-ppyre, came LMBiNbHA NpakTMKa € BUXigHOK 623010 ANS UMBINbHOrO 3aKOHO4ABCTBA.
3aBasKy CyOBi NPaKTULI B HOPMATMBHOMY MOPSLKY yPerynbOBYHOTbCS BIGHOCUHU, SKi 4O
LibOro UMBINbHMM 3aKOHOO4ABCTBOM He pernameHtysanucs. Tak, LIK 1963 p. He MicTuB
MONOXEHb WOA0 BiflWKOOyBaHHS BUTPAT, KMX ocoba 3a3Hana npv BeOeHHi 4yXoi cnpasu 6e3
LNOPYYeHHS. Ane Ha NpakTuLi Taki cnpasu BUHMKaNW, i cyam 3myleHi 6ynum ix BupiwysaTn. Ak
Hacnigok uboro B LIK 2003 p. 3'asunacs okpema rnasa — rn. 79 "BUMHEHHS Al B MAHOBUX
iHTepecax iHwWoi ocobu 6e3 ii nopyyeHHs".

[Mo-TpeTe, 3aCTOCYBaHHA UUBINbHO-MPABOBUX HOPM Ha NPakTULUi 0O3BONSE 3'ACyBaTW,
HacCKiNbky ePEKTMUBHOIO | MOBHOIO € YNHHA HOPMA, BUSIBUTW NPOranuHn, HETOYHOCTI,
CynepeYyHOCTI, SKi 3aKknageHi B Hif, yCyHYTU IX i UMM caMnM yOOCKOHANMTU HOpPMY npaea.

3 MeT010 3ab6e3neYeHHs NPaBUNbHOCTI PilleHb, SiKi BUHOCATbL cyan, MneHymy BepxoBHoro
Cyany YkpaiHm HapaHo npaBo gaBaTu CydaM KEpiBHi PO3'ACHEHHS, YMM OOCAraeTbCs €OHICTb
CyO0BOI NPaKTUKN B OLHOPIAHNX CnpaBax.
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3a3Haymmo, WO BiAMNOBIAHO A0 CT. 147 KOHCTUTYUITi NpaBo OMILIHOro TnyMayeHHs 3aKOHIB
HapaHe KoHctuTtyuitHomy Cyay YkpaiHu.

MocTtaHoewu MneHyMy BepxoBHoro Cyny nybnikytoTbcsl B OKpeMmx 36ipHMKax i B NepioanyHmx
topnanyHnx BuaaHHsx ("BicHuk BepxosHoro Cyay Ykpainu", "lMpaso Ykpainun", "36ipHuK
MNOTOYHOr0 3aKOHOAABCTBA, HOPMATUBHUX akTiB, apbiTpaxKHOT i cynoBOi NpakTUKK",
"KOpnanyHmi BicHUK" Ta iH.).

MocTaHoswm NneHymy Buuworo rocnogapcbkoro cyny Ta pos'sacHeHHs [Npesnaii Buworo
rocnoaapcbkoro cyay YkpaiHu nybnikytoTbcs B cneuianbHoMy BuaaHHi "BicHuk Buworo
rocnoaapcbkoro cyny YkpaiHn", a TakoX B 3a3Ha4YeHUX BULWE BUOAHHSAX.
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