Mnasa 23 MYCYJ/IbMAHCKAS NPABOBAS CEMbS

23.1. UcTtopunuyeckue KOpHM MyCy/IbMaHCKOro npasa

Kak cunctema HopMm, Bbipaxarowmx B peMrmo3Hon popme BoNMK reonanbHO-penmrno3Hom
3HATN, CAHKUMOHNPYEeMbIX N NoonepXmBaemMbolx TeoKpaTtnieCKknMm MyCyibMaHCKNUM
rocynapcTBOM, MyCy/lbMaHCKO€E MpaBo B CBOEW OCHOBE CMOXMUIOCh B 3M0OXY CTAHOBNEHMS!
heopanbHoro obwectsa B Apabckom xanugoate B VI—X BB. 1 6asupyeTtcs Ha ucname.

B cooTBeTCTBUM C gOrMamMm ncnama gencreytowee npaso Npuwno ot Annaxa, KoTopbln
OTKPbINT €ro 4enoBeky 4yepes cesoero npopoka Myxammepa. MycynbmaHckas npasoBas
cuctema bepet Havyano B KopaHe 1 cuntaetcst nnoaomM 60XeCTBEHHbIX YCTAHOBNEHWIA, a He
NPOAYKTOM YEN0BEYECKOro pasyma 1 coumnanbHblx ycnosuid. lNMpaso Annaxa naHo
4enoBeyecTBY pa3 1 HaBceraa, No3ToMy ObWecTBO AOXHO PYKOBOACTBOBATHLCSA 3TUM
NpaBoM, a He co3aaBaTb CBOE MOA BIMSIHUEM TEX MW NHbIX YCNOBUIA U 0B6CTOSITENBCTB.
MpaBna, MycynbMaHckas NpaBoBas LOKTPMHA NPU3HaeT, 4To 60XeCTBEHHOE OTKPOBEHME
HYXOaeTcs B pa3bsSCHEHUM 1 TONKOBAHMW, HA YTO YWWN BeKa KPOMoTAMBOWA paboThbl

MYCY bMaHCKUMX tOpUCTOB. HO 3TK ycnnms bbinn HanpaBneHbl He HA co3OaHue npasa, a NMlb
Ha TO, 4TODObl MPMCNOCOBUTEL HUCNOCNaHHOEe ANNaxoM NpaBo K NPaKkTU4eckoMy
MNCNONb30BaAHNIO.

3aKkoH B COBPEMEHHOM 3anagHOM MOHUMaHUM KakK akT, U3AaHHblA KOMMNEeTEHTHO BNacTbio, He
CYLLECTBYET B MyCY/IbMaHCKOM npase. TeopeTnyeckn ToNbKo Annax MMeeT 3aKoHOL4ATEeNbHY0
BNacTb, a 3eMHble NpaBnTenu He obnanarT NONHOMOYMAMN CO3a4aBaThb NPaso,
3aKoHoOaTeNbCTBOBAThb. B AECTBUTENBHOCTU € AMHCTBEHHBIM peasibHbIM MCTOYHUKOM
MYCYIbMaHCKOro npasa cnyxaTt TpyObl OPEBHMX Y4YEHbIX-IOPUCTOB.

MycynbMaHCKOe NpaBo — eamHas ncnamckas cCuctemMa coumanbHO-HOPMAaTMBHOIO
perynnpoBaHms, KoTopas BKno4yaeT Kak COOCTBEHHO HOpUANYECcKe HOPMbI, Tak u
PENNIMO3HbIE N HPABCTBEHHbIE MOCTYyNaThl, a TakXe obbl4an'. Tak, MycynbMaHCKOe Nnpaso
onpenenseTt MOMUTBbI, KOTOPbIE NPaBOBEPHbIA O0NXEH YATATb, MOCTbl, KOTOPbIE OH OONXEH
cobnogatb, MAOCTbIHW, KOTOPbIE OH AOIXKEH NoAaBaTth, U NMaSIOMHUYECTBA, KOTOPLIE OH
LONXeH coBepwaTb. MycynbMaHckoe npaBo — 3T0 Hambonee sipkoe v NOMHOEe BbipaXeHune
NCnamckom ngeonorun, ee oOCHoBa.
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B HacToslWwee BpeMsi MycyibMaHCKOe NpaBo B TOM U/IM UHOM 06 beMe LOeNCTBYEeT BO MHOMMX
CcTpaHax OT 3anagHon OKOHEYHOCTN AQPPUKM 00 TUXOOKEAHCKMX OCTPOBOB. 10 pasHbiM
nogcyetam, B Mupe npoxmeaeT oT 750 0o 900 MnH yenosek, mcnosenyowmnx ncnam. OHm
COCTaB/IAOT 3HAYUTENbHYIO YacTb HaceneHus 6onee 4em 50 rocynapcrs.

KopaH — cobpaHue nspeyeHuin Myxammena, COCTaBNeEHHOE Yepe3 HECKOJbKO NIET NOCNE ero
CMepTU,— MepBbI UICTOYHMK MYCYyNbMaHCKOro npaesa. OH COCTOWUT rnaBHbIM 06pa3oM u3
NONOXEHNA HPABCTBEHHOIO CBONCTBA, HOCSLWMX OOWNIA XapakTep B OTNMYME OT
KOHKPETHOCTM U ONpeneneHHOCTH opuanyeckmnx HopM. Tak, KopaH y4nt MycynbMaHuHa
Bblka3blBaTb COCTpagaHue cnabbiM 1 HEUMYILUM, YHECTHO 3aHUMATbCH
npeanpvHUMaTENbCTBOM, He Npeanaratb B3TKU CyAbsiM, YKNOHATbCS OT POCTOBWMYECTBA U
asapTHbix urp. OgHako B KopaHe He ykasbiBaeTCs, KakoBbl MPABOBbIE CaHKLUW 32 HapyLweHne
aTux 3aBeToB. Cofepxawmecs B HEM NpaBmuia KacatoTCs B OCHOBHOM MOJIMTBEHHbIX
puTyanos, nocTta u nanomHuyectea. [laxe B Tex cnyyasx, korga KopaH 3atparvsaeT
npobnembl NpaBa B COBCTBEHHOM CMbIC/E, OTHOCSLMNECS, HANPUMEP, K CEMENHbIM
OTHOLWEHMSAM, OH He Npeanaraet eauHON CUCTEMbI OOWMX NPaBun, a NWb AaeT peleHne
HEeCKO/bKMX BONPOCOB, KOTOpbIMA Myxammen 3aHuMancs 6yayym cyaben.

BTopbiM Mo 3HAYMMOCTU NCTOYHUKOM MpaBsa siBnsetcs CyHHa — cobpaHve npegaHuin o
Myxammene, o ero 6bITK 1 NOBEAEHUN, CBOEro poa UTor TonkoeaHus KopaHa B nepBsble
OecsATUNeTNs Nocne CMepPTX NPOPOKa, OTPaA3MBLIMIA MONUTMYECKYIO U PENUrno3Hyo 60pbOy
BOKPYr ero HacnencTsa.

TpeTbnM NCTOYHUKOM MYCYIbMaHCKOrO npaBa CnyXuT Tak HasbiBaemas ngxma —
COrnacoBaHHOE 3ak/Il4eHe OPEBHMX NPABOBELOB, 3HATOKOB Ucnama 06 0653aHHOCTSIX
NpPaBOBEPHOr0, NONy4YMBLIEE 3HAYEHNE IOPUANYECKON UCTUHDBI, M3BNEYeHHO n3 KopaHa unm
CyHHbI.

VICTOYHMKOM MyCybMaHCKOro rnpaea CYMTaeTCs TakXe aHanorns (Knsc) — npasuna
NPUMEHEHNS K HOBbIM CXOAHbIM CNy4yasM rnpennucaHui, yctaHosneHHbix KopaHom, CyHHOM
NN NOXMOM, MpUYeM NnocnenHsst uMeet Kyaa bonee BaxHoe 3Ha4YEeHNEe No CPaBHEHUIO C
APYrMMy NCTOYHUKaMN.

[Ba nocnegHnx UCTOYHUKA — pe3ynbTaT AeATeNbHOCTM MHOMOYUCNEHHBIX CYHHUTCKMX U
WM TCKUX NPABOBbIX WKOJI, 0KA3aBIUMX OFPOMHOE BIVSIHAE Ha 3BOMOLMIO MyCYyIbMAHCKOMo
npaea.
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Bcsi cuctema HopM MycynbMaHCKOro npaBa, ocHoBaHHas Ha KopaHe, 06bl4HO HasblBaeTcsl
LwapnaTom.

MosiBNeHne naxmbl 1 Kusica 06yCnoBneHo OByMsi OCHOBHbIMU Mpuy4nHamun. Bo-nepsbix, KopaH
He OblN1 NONHLIM CBOOOM topuanyeckux HopM, a CyHHa, HaobopoT, npencTasnsina cobol
MHO>ECTBO Ka3yMNCTMYECKMX NMONOXEHWIA, KOTOPblE 3a4acTyo NPOTUBOPEYMAN OpYyr APYry U B
KOTOPbIX MPOCTbIe MyCyNIbMaHe 1 CybX MPakTUYECKU HEe MOT I CaMOCTOSITENIbHO
pasobpatbces. Bo-BTOpbIX, B KopaHe n CyHHe He Halwnm 0TpaxXeHUsl HoBble OTHOLWEHWS, B
3aKpennieHMn KoTopbix BbiNn 3aMHTepecoBaHbl FocnoAcTBytowme cnov obuecTsal.

MycynbMaHckoe NpaBo — SPKWil NpuMep «npasa opuctos». OHo HbINo co3naHo
y4yeHbiMu-6orocnosamu. FOpuandeckas Hayka, a He rocy4apcTBO UrpaeT po/ib 3aKoHoAaTens,
MHEHVe crieumanmcTa MMeeT HopMaTBHO-06s13aTeNbHOE 3Ha4eHve. [pn paccMoTpeHun oena
cylbsi HUKorga He obpauaetcsa k KopaHy nnun CyHHe, a ccbinaeTcs Ha npaBoBepna, aBTopuTteT
KOTOPOro obuenpuaHaH.

MpaBo Kak COBOKYMHOCTb 06si3aTeNbHbIX MPeanMcaHuii copMMpPOBanoch 3a nepebie ABa
BEKa CyLWeCcTBOBaHMA ncnama, B rnybokom CpenHeBekoBbe. [Tocne Toro kak Bce npasBoBble
WKO /bl MPUHSNIN KNTACCUYECKOE YYEHME O «KOPHSX» MYyCYyIbMaHCKOro npaea, co3uaaTenbHas
NEeSTENbHOCTb IOPUCTOB MowWna Ha y6biNb, M MyCyibMaHcKas NpaBoBast MbIC/b NMOCTENEHHO
cTana cyrybo AormMatmyeckor U apxauyHoi. oest 3BonouUn U COBEPLLEHCTBOBAHNS Npaea B
3aBUCMMOCTW OT AMHAMUKM OBOWECTBEHHOrO Pa3BUTUS Yy XA CUCTEME MCNIAMCKOro Npaea, v B
3TOM COCTOWUT OCHOBHas MPWYMHA €ro peakunoHHOW POSIN B COBPEMEHHbBIX YCNOBUSIX.

TpeboBaHue HEYKOCHMTENBbHO cobnoaaTh AOrMaThi-BEPbI, HE HapylWwaTb HEMPEnoXHble
obblyan nobyxpaeT cyabl npuberatb K MHOrOYMCNEHHBbIM ynoBkaM. Tak, KopaH He pnonyckaet
CCybl NOA MPOLEHTHI, 3anpellas pocToBLMYecTBO. YT06bl 060/TK 3TOT 3anpeT, n3obpenu
CUCTEMY «BOWNHOM MpoAaxu»: 3aeMILnK «npogasan» TOT WUAN UHOW nNpeaMeT KpeamTopy, a
nocnenHun «nepenpogasan» ero 3aemuuky rno ueHe, 3aBbllleHHOW Ha OrOBOPEHHbIA CCYOHbIN
MPOLIEHT 1 BbiNNa4MBaeMon TONMbKO MO UCTeYeHUN cpoka ccyapbl. 3anpeT KopaHoM apeHabl
3eMnm 06XoO5T, 3aKNto4ast BMECTO A0roBOpa apeHAbl 4OrOBOP TOBapPULILECTBA.
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23.2. MycynbMaHcKoOe npaBo B COBpeMeHHOM Mupe

Jo Havyana XIX B. coumanbHO-9KOHOMNYECKME YCNOBUS CYLLECTBOBAHUS MYCY/TbMaHCKOro
MUpPa MEHANNCb OYEHb MEeANIEHHO,- MO3TOMY WapuaT, HECMOTPS Ha 3aCTbIBLYIO apXanyHOCTb
ero gormMartos, BnonHe cooTsetcteoBan nM. OpgHako ¢ ynagkom OcMaHcKom nMnepmmn Ha
BnnxHem BocToke ycunmnocb NonMTUYeCcKoe BAUSHWE 3anafHO-eBPONenCKMX rocynapcTs.
Nnpepbl MycynbMaHCKOro Mupa 0co3Hanu, 4to A4ns Toro, 4Tobbl BblaepXaTtb NOMTUYECKYIO U
3KOHOMMYECKYIO KOHKYPEHLMIO C 3anafHbIMi CTpaHamu, Heobxoamma MoaepHU3aUns
rocyfAapCTBEHHOro ynpaBsneHms n npasa.

C cepenuHbl XIX B. Ha4ancsa npouecc 3akoHodaTeNbHbIX pethopM. B chepy oTHOWweEHMA,
paHee TPaanUNOHHO pernaMeHTMPOBaBLNXCS MYCY/IbMAaHCKUM NMPaBoM, CTanu BTOpraTbCs
HOPMaTVBHbIE MCTOYHMKM €BPOMNERCKOro NPoncxox aeHns. ' nasHblM 06pa3om aTOT NpoLecc
3aTPOHYN capepbl, B KOTOPbIX KOHMUKT C TPAANLNOHHBIMA MCNAMCKUMN HOpMaMmi Obin He
C/MLLKOM OCTpPbIM, B YaCTHOCTK TOProBoe 1 Mopckoe npaeo. Bnactn OcmaHckom nmnepumn
nownu ewe gansbwe. boina NnpuHaTa Tak HasbiBaemas Magxanna (1869—1876)— 3akoH,
cocTosiwmin n3 1850 ctateli o cobcTBEHHOCTM U 0b6s3aTeNbCTBEHHOM npase. OTKPbITO OHA He
nopbiBana ¢ npaesunamu wapuarta, Ho oHM Oblnin 0bneyeHbl B hopMy naparpadcpos B
€BPOMNeicKOM CTUe 1 BBeAEHbI B AECTBME C CaHKUMM rocyaapcTea. [JaHHbI 3aKoH Obin
HeobxoAMM NOTOMyY, YTO CBETCKME CyAbl, MONy4YMBIUME NONTHOMOYNS HA PACCMOTPEHME CMOPOB
0 cobCTBEHHOCTY M 06513aTENbCTBAX, YXXE HE MO/ ONMPaTbCs HA CPeOHEBEKOBbIE
MYCYIbMaHCKNE HOPMBbI.

B BputaHckoi MIHaMn MycynbMaHCcKoe NpaBo C TEYEHMEM BPEMEHN TaK MHOIO 3aMMCTBOBAsO
13 oblwero npaea, YTO Aaxe NosiBunacb BO3MOXHOCTb FOBOPUTb 06 «aHrn10-MaroMeTaHCKoM
npaBse».

B 1876 r. B ErunTte Havyan nencteoBath rpax.gaHCKUn KOOEKC, COCTaBMIEHHbI B OCHOBHOM MO
hpaHLy3ckoMy obpasuy. Ermnet nepeHsin Takxe B 06wmx YepTax U gopaHLy3CKuii TOProBblii
kogekc. Tak nosiBunachb oTpacnb TOProsoro npaea, 40 TOro He N3BECTHAas B MyCy/IbMaHCKOM
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npase. U B nHbIx cTpaHax bnnxHero Boctoka, 3a ucknoyeHmem Noppanun, Kyesenta n psana
LPYrux rocynapcte ApaBuinCKOro noslyoctpoBa, Oblnv NPUHSTBI FpaX daHCKre KOAEKChI
3ananHoro obpasua. OnHaKo OHU He 3aTparvBany CeMenHoro npasa.

CeMelHoe 1 HacneacTBeHHOE NpaBo NOABEPr IMCb 3aKoHOoA4aTeNMbHbIM pedhopmam B XX B.
3akoHbl 0 cemeiiHoM npase Obinn NpuHATL B Ernnte n Cypane. B Typunmn pedhopma
CEMenHOoro 1 HacneacTBeHHOro npasa ocywectsneHa B 1926 r. [NopbiBas ¢ TpagnUNOHHBIMU
MyCY NIbMaHCKMMM KaHOHaMW, HOBble 3aKOHbI OCY AN MHOrobpayve, npaBo OAHOCTOPOHHErO
pacTopXeHns 6paka My>XeM, HepaBHbIil pa3faen HacneacTBa Mexay CbIHOBbSIMU U AOYEPbMY
MOKOWMHOro. VpaHckuii rpax gaHckui Kogeke, NPpoMy nbrmpoBaHHblin B 1927—1935 rr., Takxe
SABUNCA KoandomMkaLumen MoaepHN3NPOBAHHOrO MyCyIbMaHCKOro npasa B cdpepe CeEMbU 1
HacnenosaHus. Kogekcbl nnyHoro cratyca 6ouinm npuHatol B Cupun, TyHuce, Mapokko,
Ervnte, MlopoaHuu, Mipake n HEKOTOPLIX APYrnxX MyCYIbMaHCKUX CTpaHax.

[Mocne BTopoi MMpOBOI BOMHbI 3aKOHbI, PpErynupylowmne HacnenoBaHue u CeEMerHble
OTHOLWEHWS, ObINM NPUHATBI NOYTK BO BCeX apabCckmx rocynapcteax. OTu 3aKOHbI LOBOJbHO
CMeno BTOPrarwTCcs B TPAANLUNOHHBIE HOPMbI B3aMMOOTHOLWEHU My>Xa N XeHbl B CeMbe. B
4aCcTHOCTUW, OHW JaloT onpeneneHHble npasa XeHam Ha pa3Boj, OrpaHM4YMBalOT BO3MOXHOCTH
poLMTENen n onekyHoB ycTpanBatb 6pakn HECOBEPLUEHHONETHMX, OrPaHNYMBAIOT
nonuramnio, onpenenstoT ycnosusa passona Myxa ¢ XeHon B 0QHOCTOPOHHEM MopsAaKe.
CynebHas npakTuka HblHe [oMycKaeT npu 3ak/todeHun bpaka oroBopKy, YTO XeHa CMOXeT
BNOCNEACTBMUN 0TKa3aTbCs OT -6paka (B NpvHUMMNE 3TO NPaBO MyXa) Unv OHa Nony4yaeT Takoe
NpaBo, ECNN MyX He COXpaHUT eanHobpayms.

[MpOHVKHOBEHME €BPONENCcKOoro npasa B MyCy/ibMaHCKMe CTpaHbl BeCbMa CYWeCTBEHHO, U
3TOT NPOLIECC, CBA3AHHbIV C MEXOyHapoOaHOW NHTerpaunen n 3KOHOMUYECKNM
COTPYOHNYECTBOM, HeObpaTnM. 3Ha4YeHne, cqoepa NeNCTBMSA U yOeNbHbIA Bec
MYCY/IbMaHCKOro npasa yMeHblWIncb, a camo Nnpaso, BO BCAKOM Cfly4yae Mo CBOEN BHELWHeN
doopMe, MHOroe BOCMPUHSAN0 OT eBPONEnckmx kogugukaunin. OgHako 0TMEYEHHYO
TEHLEHUMIO HE cnelyeT nNpeyBenuymBaTb, 0COOEHHO B CBETE aKTMBM3auUMM Ucnama, Kotopas
B MOCNenHMe rofbl XapakTepuayeT NoMMTUYECKYIO XU3Hb MHOTUX rocyaapcTs. MonobHas
aKTUBM3aLMS CONPOBOXAAETCS B TOM YnCe U TpeboBaHMSAMN 0TKa3a OT 3anafHbiX NPaBoBbIX
Mogenemn, NONIHOro BOCCTAHOB/IEHUS BCEX HOPM MYCY/lbMaHCKOro npasa (Hanpumep, B paHe).

MHorvue mycynbMaHcKue rocyaapcrea 3asBnstoT B CBOUX KOHCTUTYUUAX N 3aKOHaX O
BEPHOCTU NpMHUMNAM ucnama. ECctb Takme nonoXxeHus, B HaCTHOCTU, B KOHCTUTYLNSAX
Mapokko, TyHuca, Cupun, MasputaHuu, Mipana, MNMakuctaxa.
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MycynbMaHckoe yrofioBHOE NpaBo YCTaHaBNMBaEeT YeTKO onpedeneHHble HakasaHus (npuyem
BECbMa CypOBbI€) 3a Takne NPecTynneHns, kak ybuincteo, npentobonesiHme, NnoxHoe
06BrHEHVe B NpentoboaesHnn, BOPOBCTBO, YNOTpebneHne CnMpTHbLIX HANMMTKOB, BOOPYXEHHOe
orpabneHme u 6yHT. HakasaHue 3a ocTasnbHble NPEeCcTYNnIeHns onpeaensieT cam cynbs rno
CBOEMY YCMOTPEHWIO.

MpuHsitas B 1979 r. KoHCTUTYyumUsi ucnamckoi pecnybnmkn MpaH npoBo3rnawaet, 4To Bce
3aKOHO4AaTeNbCTBO, B TOM YMC/e YyronoBHOE, AO0/IXXHO COOTBETCTBOBATH Wapwuarty, a cyabl B
6opbbe C NPecTynHOCTbIO 00513aHbl MPUMEHSITb  YCTAaHOB/IEHHbIE UM MePbl Haka3aHusl. B 1981
r. BCTYNWN B CUNY TaK Ha3biBaeMblll 3aKOH O KuHwWwace, 199 ctarei KOTOPOro NOBTOPSAOT
MONIOXEHNS TPaAMLMOHHOIO MyCYyIbMaHCKOrO YroJIOBHOMO rnpasa (WWMpoKoe NpuMeHeHne
CMEPTHOI Ka3HuW, Haka3aHne NneTbMu, nU3breHne KaMHAMU, HakasaHue no NPUHLMNY
TanmoHa). lNpouecc ncnammsauum 3aTpoHyn u gpyrue ctpatbl (MaknctaH, CynaH,
MasputaHus).

MycynbmaHckoe Cynonpon3BoACTBO AOBO/bHO NPOCTOE. EANHONMYHBIR
CyLbsi-paccMaTpuBaeT Aena Bcex kateropuii. Miepapxum cynos 06bl4HO He CylecTByerT.
CerogHs B HekoTopblx cTpaHax (Typuus, Erunet, TyHuc, MNakuctaH, Anxup, Mapokko,
"BMHES) MyCYyNbMaHCKMe Cyabl MMKBUANPOBAHbI 1 3aMEHEHbI CyAaMn 0ObIYHOrO
cynonpounasoactea. OgHako BO MHOMMX apabckumx rocyiapcTeax MyCcynbMaHCKMe Cyapi
MPOAONIXAKT UrpaTb HEMAsYH PO/b B MEXAHU3ME PEryMpoBaHust 06LeCcTBEHHOM XN3HM.
Kak npaeuno, K cyabsaM NpeabsaBASOTCS BbICOKME KBANMGMKALMOHHbIE TPEOOBAHNS C TOYKM
3pEeHUs NX pennrmno3Ho-NPaBoBoON NOArOTOBKMU.

MycynbMaHckoe npaBo, HECMOTPS Ha CYLECTBEHHOE B/IUSIHUE CO CTOPOHbLI €BPOMNENCcKIMX
NPaBOBbIX CUCTEM, BCE XE OCTAETCS CAMOCTOSITENIbHOM NPaBOBON CEMbEW, OKa3blBatoLEel
Cepbes3Hoe BO3AENCTBUE HA MUIIMOHHBbIE MACChl N0LEe BO BCEX Yrosikax 3eMHOro Lwapa.

KOHTpOﬂ bHbleé BOMNMPOChHI

1. KakoBbl 0COBEHHOCTI MyCyIbMaHCKOW NPaBoOBO CEMbU?
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2. KakoBbl OCHOBHbIE UICTOYHUKM MYyCYy/IbMaHCKOro npasa?

3. Yt1o npencraensiet coboii COBPEMEHHOE MYyCY/IbMaHCKOe NpaBo?

4. KakoBO BNMsSIHME 3anafHbiX MPaBOBbIX CUCTEM HA MyCYy/ibMaHCKOe MpaBo?
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