MnaBa 8. CywHOCTb, NpUHLUNBI U PYHKLIUKN NpaBa

1. MoHsATUe, NPU3HaKN U CYLLLHOCTb NpaBa

MNpaBo — sABNEHWe CNOXHOe, MHOrorpaHHoe, umetollee 6ora-Toe NOHSTUNHOE BbipaxeHue.
Bo-nepBbix, BblOENSOT NPaBo B 06-1ecounanbHOM CMbICcTe (MOpanbHOE NpaBo, NOMTUYECKOE
npaso, NPaBo HAPOIOB U T. M.); BO-BTOPbLIX, MPaBO B CrieumanbHO-Opuanye-ckoM, Kak
WNHCTPYMEHT, CBSI3aHHbI C rOCY1apCTBOM.

OpHako 1 B 3ToM, 6o/ee y3KoM NOHUMaHMKN NPaBo pa3nensitoT Ha 06 beKTUBHOE U
cy6beKTUBHOE.

MpaBo B 06 bEKTUBHOM CMbIC/Ie — 3TO cucTeMa 06weobs3a-TenbHbIX, opManbHO
onpeneneHHbIX PUANYECKUX HOPM, Bblpa-Xatowmx 06WecTBEHHY0, KTACCOBYHO BOJIIO
(KOHKpeTHble NHTEepe-Cbl 06lWecTBa, KNaccoB 1 T. MN.), ycTaHaBIMBaeMbIX U obecrnevrBae-Mbix
rocyapCTBOM 1 HanpaBneHHbIX HA YPerynmpoBaHne obwecT-BEHHbIX OTHOWEHMWIA.
O61bekTMBHOE NpaBo — 3TO 3aKOHOAATENbCT-BO, opuanyeckue obbiyau, opuanyeckme
npeLeneHTbl 1 HopMa-TUBHbIE AOrOBOPbI aHHOrO Nepuoa B KOHKPETHOM rocynapctee. OHO
06 bEKTUBHO B TOM CMbIC/IE, YTO HEMOCPELACTBEHHO HE 3aBMCUT OT BO/IN U CO3HAHUS
OTAENbHOrO LA U HEe MPUHAANEXUT eMy.

Cy6beKkTMBHOE NpaBo — 3TO Mepa IopuaNYecky BO3MOXHOM0 NoOBEeAEHWS, NpU3BaHHas
yIOBNEeTBOPSATb COOCTBEHHbIE UHTEepechl nuua. Cy6bekTUBHbI KOHKPETHbIE Npasa 1 cBoboabl
NMYHOCTM (NPaBo Ha XW3Hb, cBo6OAY, TPy H, 06pa3oBaHne 1 T. Mn.), B TOM CMbIC/E, 4TO CBA3aHbI
C CyObeKTOM, MprHaanexar eMy 1 3aBUCAT OT ero BOJIM U CO3HAHMSI.
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Ecnn 06 bekTMBHOE NpPaBO — 3TO IOPUANYECKME HOPMbI, BbIPA->XKEHHbIE B TEX UMM UHbIX
hopmax, To CyObEKTUBHOE NPaBO — 3TO T€ KOHKPETHbIE IOPUANYECKNE BO3MOXHOCTH,
KOTOpble BO3HMKAIOT HA OCHOBE 1 B Npefenax npasa 06 beKTUBHOrO.

BmecTe c TeM cneflyeT NOMHUTb, YTO HE rOCYAapCTBO CO3AaeT U NPenoCcTaBNseT MMYHOCTU
npaBea; oHa UX UMeEeT OT POXAEHUS, N 0653aHHOCTb rocyAapcTBa — NPU3HaBaThb 1 3almaTh
3T Npaea.

MoapasneneHue npaea Ha 06 bEKTUBHOE U CYyOBEKTUBHOE KO-PEHUTCS B CAMOMN XXU3HN,
NO3TOMY BCEerpha Halo 3HaTb, UOET N Peyb O NpPaBe B CMbICNE OPUANYECKUX HOPM UMK B
CMbICNIe HaNMNY-HbIX NPaB Y4aCTHUKOB 0OWECTBEHHbIX OTHOWEHWIA.

Mpu3Hakn 06 bEKTMBHOMO Npasa:

1) BONEeBOW xapakTep;

2) 0bweobss3aTenbHOCTb;

3) HOPMATUMBHOCTb;

4) cbopmanbHasi onpeneneHHoCTb;

5) cucTteMHoCTb;

6) CBSA3b C rocynapcTBoM.
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Haunbonee 3Ha4nMbIM NnPpn3HaKoMm npasa, BK/IKOYEHHbIM B On-peneneHmne n0aHHOro noHATuS,
BbICTyNnaeT ero tecHas CBs3b C rocy-gapCTBOM, KOTOpPas Bblpa>XXaeTCsd B TOM, HYTO!:

1) rocynapcTBo ogomumanbHO ycTaHaBIvMBaeT npaso, obecrne-4nBaeT ero NCNONHEHNE, B TOM
YUCre 1 C MOMOLLbIO FOCYNaPCTBEH-HOrO NPUHYXAEHMWS (ANS 9TOro CyLecTBYeT cneunanbHbIi
annapart Haa3opa 1 KOHTPONSs, NpeceyeHns HapyLWweHnii, cyiebHOro paccMoT-peHns Cnopos,
HakasaHWs BUHOBHbIX U T. M.);

2) npaBo, 6yy4n HOpMaTVBHbBIM BblPaXXEHNEM rOCyAapCTBEH-HOM BONW, perynmpyeTt
06LiecTBEHHbIE OTHOLEHNS B KNACCOBbIX, 0bLiecoLmanbHbix TMBo NHbIX MHTepecax (CornacHo
3TOMY MPaBO CNYXUT OpyANeM NPOBEAEHNS B XU3Hb MONMTUKW rOCYAAPCTBA, Cneungnyecknm
CPEeLCTBOM OpraHnsaunm pasHoCTOPOHHER ynpaB-NeHYeCckoin N NHOW OesSTENbHOCTH,
OCYILECTBNIEHUSI €r0 3a4a4y U PYHKLWNR);

3) npaBo BbICTYNaeT B ka4ecTBe 0co60ro coumanbHOro peryns-topa, Kputepus
NpaBOMEPHOro 1 HEMPaBOMEPHOr 0 NOBEAEHNS;

4) B OTNIM4YME OT OpYyrux counanbHbiX HOPM cneuudounka pery-ﬂﬂTI/IBHOVI ponun npaea cesd3aHa C
I'Ipe,EI,OCTaBI/ITeﬂbHO-O69|3bIBa}OLI.I,I/IM cooepXaHnem 60NbIIMHCTBA COCTABNAOWMX €ro HOpPM.

Mpwn paccMOTPEHUM CYLWHOCTI NpaBa BaXHO Y4NTbIBATb ABa acnekTa:

1) 70, 4TO NoHOE NPaBO €CTb NPEX e BCEro perynstop (pop-manbHas CTOPoHa);

2) TO, YbW MHTEPECHI OaHHbIA perynstop obcnyxmBaeT (cooepxaTenbHas CTOPOHa).

Bbioenum cnepylouwmne nogxonbl K CywWHOCTU npasa: KNaccoBbli, B paMKax KOTOpOro npaeso
onpepnendeTcd Kak Cuc-tema rapaHTMpoBaHHbIX roCcy4apCTBOM IOPUONYHECKUNX HOPM,
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Bblpa-XatloWux BO3BEOEHHYIO B 3aKOH roCy4apCTBEHHYO BOJIHO 9KOHOMM-YECKM
rOCrMoACTBYIOLEro knacca (34ecb NpaBo UCMONb3YeTCs B y3-KNX LEeNSX Kak CPencTBo ans
obecneyeHusi rnaBHbIM 06pa30M MH-TEPECOB rOCMOACTBYIOWEro KNacca);

obwecounanbHblii, B paMkax KOToporo NpaBo paccMaTpuBaeT-Csl Kak BblpaXeHue
KOMMpoMMCCa MeX Ay Knaccamu, rpynnamm, pa3nmyHbiMy coumanbHbiMM CnosMm obuectsa
(3mecb NpaBo MC-Nonb3yeTcs B 60nee WNPOKUX LENSX Kak CPeLCTBO 3aKpeneHns n
peanbHoro obecneyeHns npas YenoBeka v rpax.aaHuHa, 3KOHOMU-4eCcKol cBo6O bl
neMokpaTum u T. .).

Hapsmy C 3TUMMN OCHOBHbIMMN MOXXHO BblAETNTb U pe}'IVIFI/IO3-HbIVI, N HaUMOHanNbHbINA, K paCOBbII7I,
N NHble Nnoaxonbl K CyWWHOCTK npaea, B paMkaXx KOTOPbIX COOTBETCTBEHHO PEJIUTNO3HbIE,
HaUMoO-HalbHblEe N pacoBblie NHTEpPeChI 6y,D,yT OJOMUNHMNPOBATbL B 3aKOHAX N NOO3akKOHHbIX aKTax,
npaBOoBbIX obblyasx u HOPMaTUuBHbIX OOroBO-pax.

NHaye roBops, cywHoCcTb NpaBa MHoroacnekTHa. OHa He CBO-AMTCS TOMbKO K KNAaCCOBbIM 1
obulecoumanbHbiM Ha4Yanam. MNoaTomy B CyWHOCTM NpaBa UCX0as U3 UCTOPUHECKMX YCNOBMWIA Ha
NepBbI NNaH MOXeT BbIXOAMTb Nt060e 13 BbllenepeyncneHHbIX Havarn.

2. OCHOBHbIe KOHLenuuu npasonobiuMaHus.

EcTtecTBeHHO-NpaBoBas Teopus

Noruyeckun Hanbonee 3aseplueHa B neprog 6ypxyasHbix pe-sontounii XVII—XVIII BB.
Mpenctasutenu: Mo66c¢, Nokk, Pagun-wes v apyruve.
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OcCHOBHbIE noeu:

1) B pamkax OaHHOW OOKTPUHbI pasfnensercs npaso 1 3aKOH (Hapsaay ¢ NO3MTUBHBIM NPaBOM,
T. €. 3aKOHaMu, NpMHNMaeMbIM rOCYy0APCTBOM, CyLWeCTBYET Bbicwee, NO4/IMHHOE,
"ecTecTBeHHoe"

npaBo, CBOMCTBEHHOE YENOBEKY OT POXAEHUSA. DTO Tak Ha3blBAEMOE HENUCAHOE NpPaBo, NoL
KOTOPbIM MOHUMAETCHA COBOKYMHOCTb €CTe-CTBEHHbIX N HEOTbEM/IEMbIX NPAB YenoBeka u
KOTOpOE BbICTyNnaeT KpUTeEpPMeM npasa No3MTMBHOIO, NGO He BCAKMWIA 3aKOH COOEPXUT B cebe
npaso);

2) OTOX/AECTBNSAETCH Npaso U Mopab (MO MHEHWUIO NpeacTaBu-Tenein 4aHHoM Teopun, Takme
abCcTpakTHblE HPABCTBEHHbIE LIEHHO-CTU, Kak CnpaBeanMBoCTb, CBOO0AA, PABEHCTBO
COCTaBNSIOT SAPO NpaBa, onpenensitoT coboit NpaBoTBOPHECKUIA U MPABONPUMEHNTENb-HbIN
npouecchl);

3) MCTOYHMK NpaB YenoBeka HaxoOMTCS He B 3aKOHOAATENbCT-BE, @ B CaMoil "4enoBe4ecKol
npupoae", npasa npuobpeTaroTcs OT PoXaeHust nmbo ot bora.

JocTtomnHcTBa:

3TO PEBOMIOLMOHHAS, NPOrpPeccMBHas 4OKTPUHA, No4 donaroM KOTOpoW CoBepLanuch
Byp>KyasHble peBONOUUN, NPVBOOMBILNE HA CMEHY OTXUBLWUM dheonanbHbIM OTHOWEHNSM
HOBbI, 6onee cBO-60aHbIV CTPOIA;

B HEl BEPHO 3aMeYeHO0, YTO 3aKOHbI MOTyT ObiTb HENPABOBbLIMU, T. €. 6E3HPABCTBEHHbLIMU, YTO
OHW OONXHbI MPUBOANTLCSA B COOTBET-CTBME C TakKMMM 00LIe4YeN0BEYECKMY LLIEHHOCT MU, KakK
cnpasefn-nMBOCTb, cBo60aa, PaBEHCTBO U T. M.;

NpoBO3rnawaeT UCTOYHMKOM NpaBs Yenoeeka npupody nubo 6ora u Tem cambim "BoibrBaeT"
TEOPEeTMYECKYIO MOYBY Y NPOM3BOA YN--HOBHUKOB W FOCYAAPCTBEHHbIX CTPYKTYP.
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Cnabble CTOPOHbI:

Takoe NnoHuMaHme npaea (Kak abCcTpakTHbIX HPABCTBEHHbIX LLEHHOCTEN) "yMeHbluaeT" ero
doopManbHO-tOpUANYeCcKe CBONCTBA, B pe3ybTaTe Yero TepseTcsa YeTKun Kputepui
3aKOHHOro 1 NPO-TUBO3aKOHHOr0, BeAb OnpefennTb 3TO C NO3NLUNIA CnpaBeannBoCcTu,
NpeacTaBieHne 0 KOTOPO MOXET ObiTb HEOAMHAKOBBIM Y Pa3nny-HbiX Ntoael, BeCbMa
HenpocTo;

TaKkoe NoHMMaHue CBA3aHO He CTOJNbKO C NMPaBOM, CKO/IbKO C NPaBOCO3HAHMEM (KOTOpOe
L0EeACTBUTENbHO MOXET ObITb PasHbIM).

VlCTOpVI‘-IeCKaFI wKona npasa

Norwnyeckn Hanbonee .3aBepleHa B koHue XVIII — Havane XIX BB. Mpencrtasutenn: INyro,
CaBuHbw, MNyxta n gpyrue. OCHOBHblE naewu:

1) npaBoO — NCTOPUYECKOE ABNEHNE, KOTOPOE, Kak N A3blK, HE yCTaHABNMBAETCS LOr0BOPOM,
He BBOAUTCS MO YbeMy-nnbo ykasa-Huio, a BO3HMKAET U pa3BMBaeTCs NOCTENEHHO,
He3aMeTHO, CTUXUINHO;

2) npaBo — 3TO Npexae Bcero npaeoBble obblvan (MCTOPUYE-CKI CNOXMBLIMECS NpaBuna
noBeneHUs, BNeKkylme 3a coboii lopu-anyeckme nocneacteust). 3akoHbl Xe NPon3BoamnB: OT
npaBa 0bbl4-HOro, KOTOPOE NpouspacTaeT U3 Heap "HaunmoHanbHoro ayxa", rny-6uH
"HapPOOHOro Co3HaHUA" n T. 4.;

3) npencTaBMTenNM 3TOM Teopuu, KOTOpas BO3HMKA BO BpeEMe-Ha dpeonanuama, oTpuuanu
npaea Yyenoseka, Mbo B 06bl4asix TO COCNOBHOIN 3MOXMN HE MO TN HANTW OTPaXEHMS HUKaKNe
ero "ecTte-CTBeHHble" npasa.
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JocTtomnHcTBa:

BMnepsble 06pameHo cepbe3Hoe BHMMaHne Ha KybTYPHO-UCTO-pU4eckne n HaunmoHalnbHble
0COBEHHOCTH npasa, Ha HeobxoOMMOCTb KX y4yeTa B NpaBOTBOPYECKOM NnpoLecce;

CnpaBenMBO NOAYEPKUBAETCS ECTECTBEHHOCTb Pa3BUTNS NPaBa, T. €. TOT (PakT, 4To
3aKoHO4ATENb HE MOXET TBOPUTb HOPMbI NMPaBa Mo CBOEMY YCMOTPEHWIO;

BEpPHO noamMedeHbl npenMyuwecTtsa npaBoBbIX obblyaeB Kak MPOBEPEHHbIX BPEMEHEM U
cTabunbHbIX HOPM noeseneHus.

Cnabble CTOPOHbI:

LaHHas Teopuns BO BPEMSI CBOEr0 BO3HUKHOBEHUS BLICTYNMMA KakK peakumsl Ha
€CTEeCTBEHHO-MPaBOBYO JOKTPUHY, KaK UAE0NOrust 0TXuUBarowero geonansHoro cTpos;

ee npeacTaBnTeNV NepeoLieHNBani posib NPaBoBbiX 06bl4YaeB B yuepb 3aKkoHOAATENbCTBY;
MeX Ay TEM B HOBbIX 3KOHOMUYECKIMX YCNOBMSAX 00bl4aun yXe He CNpaBnsinNCb C MONHOLEHHbIM
ynopsifAo-4eHNeM pPbIHOYHbIX OTHOLWEHUIA.

HopmatumBuncTtckas Teopusi npasa

Noruyeckn 3Hanbonee 3aeeplweHa B XX B. MNpencrasutenu: Wtammnep, HoBropoaues,
KenbseH n gpyrue.

OCHOBHble noeu:
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1) UICXOZHbIM, B HaCTHOCTMK AN KoHuenuumn Kenb3eHa, SBnseT-cs npeacTaBfieHme o npaee Kak
0 cMcTeMe (NMUpamMuae) HOpM, rae Ha CaMoM BEPXy HaxoamuTcst "OCHOBHas (CyBepeHHas!)
HopMa", NPUHSI-Tas 3akoHoAaTeneMm, 1 rae Kaxaas Hu3was Hopma YeprnaeT CBOK 3aKOHHOCTb
B HOpMe H6onee 3Ha4YNTENbHON IOPUANYECKOR CUbI;

2) no Kenb3eHy, O6biTne NpaBa NpuHanneXxuT K coepe OONX-HOro, a He cywero. OHo, TakuMm
obpa3oMm, He nMeeT 060CHOBaHNS BHE CApepbl HOPM AONXKEHCTBOBAHMWS, U €ro cuna 3aBucuT oT
NIOrNY-HOCTU U CTPOMHOCTU CUCTEMbI FOPUANYECKUX Npasun noseneHus. Nostomy
lopuanyeckasa Hayka OonXHa u3dyyaTtb npaso B "4MCTOM BUAE", BHE CBSA3WN C MONNTUYECKMMU,
couManbHO-9KOHOMUYECKUMU (M OPYTrvMU CYLLUMIA) OLEHKaMMU;

3) B OCHOBaHuMn1 nnpaMmnobl HOPM HaxooAaATCAaA nHOnBMAyalbHble akTbl — peweHns CynoB,
OOroBopbl, npennncaHnga aoMMHUCTpPa-Uunn, KOTopble TOXE BKIKOYAaOTCA B NOHATME NMpaBa U1
TOXe€e O0NX-Hbl COOTBETCTBOBATb OCHOBHOM (npexue BCEro KOHCTI/ITYLI,I/IOHHOVI) HOpMeE.

JocTtounHcTBa:

BEpPHO Noa4YepkmnBaeTca Takoe onpenensirollee CBOMNCTBO Npa-Ba, Kak HOPMaTUBHOCTb, U
ybeamTenbHO AoKasbiBaeTcsl HE06X0AN-MOCTb COMOAYMHEHNS NPABOBLIX HOPM MO CTEMNEHN KX
OPNANYECKON CUNbI;

HOPMAaTUBHOCTb B AAHHOM MOAXOAE OpPraHNYeckn cBsizaHa ¢ oopMasibHo onpeaeneHHOCTbIo
npasa, YTO CYLEeCTBEeHHO obnerya-eT BO3MOXHOCTb PYKOBOCTBOBATLCS HOPUANYECKUMU
TpeboBaHuaMK (B cuny 6onee HYeTKUX KpUTEPUEB) 1 NO3BONSET CYyObekTaM 3HA-KOMUTBLCS C
cogepXXaHueM NnocnenHux rno TeKCTy HOPMaTMBHbIX aKTOB;

NPU3HAOTCS WMPOKNE BO3MOXHOCTM rocynapcTBa BNUATb Ha 06WecTBeHHoe pas3BuTue, nbo
MIMEHHO rocyapcTBO yCcTaHaBnmBaeT 1 obecrneynBaeT OCHOBHYIO HOPMY.

Cnabble CTOPOHbI:
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CNINLWKOM CUJIbHbIN YKNIOH K popMasnibHOM CTOPOHE npasa no-Bnek UrHopuposaHue ero
colepxarenbHOW CTOPOHbI (MpaB IMYHO-CTU, HPABCTBEHHbIX Havyan IpuaN4ecKnx HopM,
COOTBETCTBUS UX 06 bEKTMBHBLIM NOTPEOHOCTAM 00LWeCcTBEHHOrO pas3suTus u 1. n.). OT-croaa
npenctaBuTeny naHHoOM Teopun HeL0OLEeHNBAKOT CBSA3b Npasa C counanbHO-3KOHOMUYECKNUMN,
NONNUTUYECKUMU N OYXOBHbIMU pak-Topamu, T, €, U3NuwHe "oymwaroT" oT HUX Npaso;

npu3HaBas TOT ¢akT, YTO OCHOBHYIO HOPMY MPUHUMAaET 3ako-Hodatenb, Kenb3eH
npeyBenuynBaeT pofb rocyaapcTBa B YCTAHOB-NEHUN 3DAEKTUBHbBIX IOPUANYECKMX HOPM. B
CUNYy PasHbIX MPUYMH OHO MOXET YAOBNETBOPSATLCS M YyCTAPEBIMMIA HOPMAMN, N OHO-3HAYHO
NPON3BONbHbLIMU.

MapKCI/ICTCKaﬂ Teopwusd npasa

Norunyeckn Hanbonee 3asepleHa B XIX—XX BB. Npencrasu-tenun: Mapkc, SHrensc, JIeHnH un
ap.

OCHOBHbIE noeu:

1) npaso NOHMMaeTCs KakK BO3BedeHHas B 3aKOH BOA rocnog-CTeytowero Kknacca, 1. €. Kak
KnaccoBoe ABNEeHNE;

2} coaepxaHue BblpaxXeHHol B NpaBe K/1accoBOW BOMM B KO-HEYHOM cyeTe onpenensiercs
XapakTepoM MaTepuanbHbIX MPON3-BOACTBEHHbLIX OTHOLEHUIA, HOCUTENSIMU KOTOPbIX
BbICTYNaOT KNnac-cbl COBCTBEHHUKOB OCHOBHbIX CPEACTB MPOU3BOACTBA, AepXaline B CBOUX
pykax rocyaapCTBEHHYIO BNacTh;

3) npaBo npeactaenset coboit coumanbHoe siBNEHNE, B KOTO-POM KlaccoBast BOMS nosyyaeT
rocyaapCTBEHHO-HOPMATMBHOE Bbl-paxeHue. [1paBo — 3T0 Takne HOPMbl, KOTOPbIE
yCTaHaB/MBAKTCS 1 OXPaHSOTCA rOCy4apCTBOM.
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JocTtomnHcTBa:

B CBSI3U C T€M, 4TO MPaBO MNOHMMAETCS Kak 3akoH (T. €. Kak popManbHO OnpeaeneHHbIin
HOPMATMBHbIV aKT), YETKO BblAENEHbl KPUTEPUN NPABOMEPHOIrO 1 NPOTMBOMNPABHOIO;

nokasaHa 3aBMUCUMMOCTb NpaBa OT coLMaibHO-9KOHOMUYECKNX DaKTOPOB, Hanbonee
CyweCTBEHHO BNMNAKOWMNX HA HEero;

obpalleHo BHUMaHVe Ha TECHYIO CBA3b Npasa C rocy1apcTBOM, KOTOPOe yCTaHaBNMBaET U
obecneumBaer ero.

Cnabble CTOPOHbI:

npeyBennyeHa posb KNaccoBblx Hayan B npase B ywepb 0b-we4venoBe4yeckuMm, Xn3Hb npaea
orpaHnyeHa CTOPUYECKMMY paM-KaMim KNaccoBoro oblecTsa;

npasBo CNMULWKOM XECTKO CBA3aHO C MaTtepuanbHbiMK oakTopa-mMun, C 3KOHOMUYECKNM
OJeTEPMNHN3MOM.

lMcuxonornyeckas Teopusd npasa

Norunyeckn Hanbonee 3aBepeHa B XX B. [Mpenctasutenu: MeTtpaxuuknid, Pocc, PelicHep
apyrve. OCHOBHble ngeu:

1) ncuxvka niogei — dpakTop, onpeaenaowmnii passmTe 0b6-wWecTea, B TOM Y1Cne ero
Mopanb, NPaBo, rocy1apcTBo:
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2) MOHATME W CYLWHOCTb NpaBa BbIBOAATCSH, MPeXAe BCEro, He Yepea OesTeNbHOCTb
3aKkoHogartens, a Yepea NCMXonornyeckne 3a-KOHOMEPHOCTU — NPAaBOBbIE 3MOLNN NIOLEN,
KOTOpble HOCAT UMMe-paTUBHO-aTPUOYTUBHBIA XapakTep, T. €. NpeacTaBnsoT cobol YyB-cTBa
NpaBOMOYUS Yero-To (aTpubyTuBHas HopmMa) U 06s13aHHOCTM caenaTb YTO-TO (MMMNepaTUBHas
HOpMa);

3) BCe NpaBoBble NepexXunBaHns OenaTcs Ha OBa Buaa — 3MO-LUN NO3UTUBHOMO
(ycTaHOBNEHHOr0 rocy4apcTBOM) Y MHTYUTUBHOIO (NMMYHOrO, aBTOHOMHOr0) npasa. [locnegHee
MOXeT ObITb He CBSI3AHO C NePBbIM. VIHTYUTMBHOE NpaBo, B OTNMYME OT NO3UTUBHOTO,
Bbl-CTynaeT NoAJIMHHbIM PErynsTopoM noseaeHnsa n nosToMy OoNXHOpaccMaTpuBaTbCs Kak
"nencTBnTenbHOE" nNpaeo. Tak, pa3HOBULAHO-CTbIO NepeXnBaHin MHTYUTUBHOIO Npasa
cumTalTca nepexmnsa-Hus No NoBoay KApTOYHOro AoNra, nepexXunsaHna 0eTbMn CBOUX
06513aHHOCTEN B Urpe 1 T. M., KOTOPble COOTBETCTBEHHO HOPMMPYIOT "UropHOE Npaso”,
"nertckoe npaso” n T. 4.

JocTtounHcTBa:

o6pameHo BHMMaHMWE Ha ncmxosiorm4eckme rnpoueccobl, KOTopble TakXe pealbHbl, KakK
9KOHOMMYeckue, nonntTnyeckmne n np. Ortctona Henb3s 3paBaTb 3aKOHbI 6e3 ydyeta
coumnanbHOM NMCUX0NOrnun, Henb3s NPUMEHATb UX, HE YYUTbIBAA NMCUXONTIOT'MYECKYIO CTPYKTYPY
MHON-BMOA;

NOBLIWAET PO/b NPABOCO3HAHMUS B MPABOBOM PErynMpoBaH1M 1 B NPaBOBOV CUCTEME
obuecTBa;

MCTOYHUK MnpaB 4YenoBseka 34ecCb "BbIBOOMTCA" HE U3 3aKOHOL4A-TENMbCTBA, a U3 NCUXUKN CaMoro
yerioBeka.

Cnabble CTOPOHbI:

C/MLIKOM CWUJIbHbIV KPEH B CTOPOHY NMCUXOIOMMYECKMX hakTo-poB B ywepb opyrum
(coumanbHO-3KOHOMUYECKMM, NONIMTUYECKUM U T. MN.), OT KOTOPbIX TOXE 3aBMCUT Npmpoaa
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npaea:

B CBA3M C TEM, 4TO "MOANMHHOE" NMPaBo (MHTYUTUBHOE) Npak-TUYeCkn OTOPBaAHO OT
rocynapcTea v He nMeeT oopManbHO onpeae-neHHoro xapakrepa, OTCYTCTBYIOT YeTkue
KpuTepumn npaBoMepHO-ro N HenpaBsoOMepPHOro, 3aKOHHOIO N HE3aKOHHOT 0.

Couvonoruyeckasi Teopusi npaea

Noruyeckun Hanbonee 3aeepleHa B XX B. MNpenctasutenn: dpnux, XexHn, Mypomues un
npyrve. OCHOBHble ngeu:

1) pasgensoT NpaBo U 3aKOH, XOTS U He Tak, Kak WAeonorn ecTecTBEHHO-NPaBoBoM
OOKTPUHbI. MpaBo BON/OWAETCS HE B €CTe-CTBEHHbIX NMpaBax 1 He B 3aKOHax, a B peannsaumm
nocneaHux. Ecny 3akoH HaxoomTcs B cgpepe A0MXHOro, To NpaBo — B cdpepe CyLero;

2) nopg npasoM, cnenoBaTtefibHO, MOHMMAKTCS opUaNYeckue 4encTBus, opuanyeckas
npakTuKa, NpaBonopsaok, NPMMeHeHNe 3aKOHOB U T. M. [1paBo — 3TO peanbHOE NoBedeHne
CyObEeKTOB NPa-BOOTHOLWEHUA — oM3nNYecKunx n topmandeckux nuy. OTtcroga apyroe HassaHue
JAaHHOW OOKTPUHbI — Teopus "XMUBOro" npasa; popmynmpytoT Takoe "Xunsoe" npaso npexae
BCEro CyAbyW B Npouecce opUCOnKUNOHHON aeatenbHOCTU. OHKU "HANONHSAKT" 3aKOHbI NPaBOoM,
BbIHOCSI COOTBETCTBYIOWME PELEHNS 1 BbICTYNasi B 3TOM Cly4ae cybbekTamm
npaBOTBOpPYECTBA.

JocTtounHcTBa:

Takoe NoHnMaHne OpUeHTUPYET Ha NPakTUHECKYyto peannida-unto npasa;

COBEpPLLEHHO 060CHOBAHHO OTMEYAETCS NPUOPUTET 0BLWECTBEH-HbIX OTHOWEHWI, Kak
cogepxxaHus, Han NnpaBoBON POPMOA;
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Teopus Xopouwo cornacyeTcs C orpaHmn4eHmem rocynapcrteBeH-HOro eMelatenbCcTea B
3KOHOMUKY, C ueueHTpanmsaumeVl ynpasne-Hus.

Cnabble CTOPOHbI:

€Ccnv NoJ NpaBoM MOHMMAaTb peanu3auunto 3aKOHOB, peanbHblii NPaBoNopPsSAoK, TO TEPAIOTCS
4eTKMe KPUTEPMMN NPAaBOMEPHOrO 1 HenmpaBoMepHoOro, nbo cama no cebe peanmsaumsi MOXeT
6bITb KakK 3aKOHHOW, Tak 1 NPOTUBO3aKOHHOIA;

B CUNTy NepeHoca UueHTpa Ta4XeCThn ﬂpaBOTBopquKOVI neAaTeNib-HOCTUN Ha cy,u,e|71 "
AOMNHNCTPATOPOB yBENNYMBAETCA ONACHOCTb HEKOMNETEHTHOIo N OTKPOBEHHOIO NMPOKN3BOJ1a
CO CTOPOHbI HEYNC-TOMJTIOTHbLIX AO0MXKHOCTHbIX Nnnu.

3. CooTHOLIEHWEe 3KOHOMUKMU, NOMIUTUKU U NpaBa

OKOHOMMKA — 3TO COBOKYMHOCTb NPOnN3BOACTBEHHbIX OTHOWeE-HUNA, cnocob npon3soacTBa
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KOHKPEeTHOro obwecTsa.

MonmTuka — 3T0 UCKYCCTBO ynpaB/ieHns obLecTBOM, KOTO-POe XapakTepnayeT OTHOWEHUS Mo
noBoAy BNacTu MexXay Knacca-mu, napTuamn, HaumusMm; Mexay rocyaapcTtsoM, C O4HOW
CTOPOHbI, 1 HAPOAOM — C APYroOW.

MpaBo — 370 cucTema obiweobszaTenbHbIX, (POPManbHO ONpe-AeNEeHHbIX PUONYECKUX HOPM,
BblpaxkatoLwwmx obLecTBEHHY0, KNac-CoBYHO BONMO (KOHKPETHblE MHTepechl 0bwecTBa, KNaccos
M T.MN.), ycTaHaBNMBaEMbIX N oB6ecneyrnBaeMblx rocy1apCTBOM 1 HamnpasneH-HbIX Ha
yperynmpoBaHue obweCcTBEHHbIX OTHOWEHWIA.

CyLI.I,eCTByeT JBa OCHOBHbIX NOAX04a K COOTHOWEHMIO OaHHbIX MOHATUN.

CornacHo NepBoMy cpeam 9TUX NOHATUIA HET Kakoro-nnmbo o04-HOro NPUOPUTETHOTO.
MepBUYHBIMKU hakTopaMun pasBUTUS N YHK-LMOHNPOBAHNS 0BWECTBEHHbIX OTHOWEHWI (B TOM
4ynucne NPou3-BOACTBEHHbIX, MONNTUYECKMX, MPABOBbIX) BLICTYNAKOT MHTEPECH! Noaei. B
onpeaeneHHbIX CnyYyasix MHTepPechl NoyyaioT peannsa-Lumio Npexae Bcero B npase U b
3aTeM NPEeTBOPSIOTCA B Apyrue caoepbl coumanbHbiX CBA3eh. 34eCb MOXHO rOBOPUTL O
npuopuTeTe Npaea Hag 3KOHOMUKOW (HanpuMep, B anoxy 6yp>XyasHblX PeBONO-LNIA B
3anagHon EBpone cHavana NnpMHMUMannCb 3akOHbl, @ MOTOM Ha ux 6ase hopMmnpoBannchb
HOBbIE 3KOHOMMYECKMNE OTHOLIEHUS).

Ho 6biBaeT 1 HA06OPOT, KOrAa MHTEPECHI CHavYana NpeTBOPS-0TCS B HOBbIE
NPON3BOACTBEHHbIE OTHOLWEHUS, a 3aTeM 3aKPennsi-toTcs B Npase. 34eCb Y>Xe MOXHO
rOBOPUTb O NPUOPUTETE 3KOHO-MUKU HaO NpaBoM. MonnTrka Xe BbicTynaeT nocpeaHUKoM
MeX Oy OaHHbIMU SIBNEHUSIMUA U COOTBETCTBEHHO NMOHATUSIMU.

CornacHo BTOpOMY NMoaxony 9KOHOMVKa onpenensiet nonntu-ky u npaeo. MNMocnegHve
ABNAOTCS HAACTPOEYHBIMM KaTeropmnsiMmn 1 3aBncaT ot 6asuca (cnocoba NponsBoaCTBa).
OpnHako aTa AOMUHU-pYLOWas ponb NPOSIBNSETCS NULWb B KOHEYHOM cyeTe, nbo NonuTu-Ka un
Npaeo, onupasicb Ha 9KOHOMKKY, MOTYyT OKaablBaTb U 0BpaTHOE BO3OEWCTBME HA Hee,
CTUMYNMpys Nnbo coepXunBas pasBMTNE NPO-U3BOACTBEHHbLIX OTHOLWEHWIA.
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Monutuka 3gecb Toxe BbICTYNaeT B BUOe nocpenHnka Mexany 9KOHOMUKOW 1 npasom.

Mexp,y NOSINTUKON U npasoOM BO3MOXHO COOTHOWEHNE OBYX TUMOB: B NepBOM onpenendarounm
pakTopoM BbICTynaeT NoInTmuKa, BO BTOPOM — npaso.

4. MpuHUMNbI NpaBa

MpWHUMMBI NpaBa — 3TO OCHOBHbIE, UCXOAHbIE HAYana, NoNo-XeHusl, naeu, Boipaxatowme
3aKOHOMEPHOCTU 1 CYWHOCTb NpaBa Kak CrneLmguyeckoro coumanbHoro perynsatopa.

OHwn npepnctaBnsoT cobolt Hambonee oblwwme Npasnna Noseae-HUs, KotTopble NMOO NPSIMO
CPOPMYNIMPOBaHbI B 3aKOHe, NM60 BbIBO-ASTCS M3 €ro CMbic/a.

B 3aBucumocTtn ot cdoepbl pacnpocTpaHeHns BbloensoT 06Ll.l,e-l'lpaBOBbIe, MeXoTpacnesble N
oTpacnesble NPpUHUUMbI.

K oblwenpaBoBbiM OTHOCAT:

1) cnpaBeannBOCTb;

2) 1OpUAMYECcKOe PaBEHCTBO rpaxhaH nepem 3akOHOM 1 CyLOM;
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3) rymaHusm;

4) neMoKpaTuam;

5) eOuHCTBO Npae 1 0653aHHOCTEN;

6) coyeTaHue ybexaeHus 1 NPUHYXAeHUs 1 T. M.
Ha3BaHHble NpUHLMNbI OEACTBYIOT BO BCeX 6e3 UCKN0YEHMS OTpacnsax npasa.

Ecnn NPUHUUMNbI XapakKTepun3yrT Hanbonee CylweCTBEHHbIE HepTbl HECKONTbKNX 0Tpacne|7|
npasa, TO NX OTHOCAT K MeXO0Tpac/ie-BbIM. Cpem/l HUX BblAEeNA0T: NPUHUNN HEOTBPATUMOCTU
OTBETCT-BEHHOCTW, NMPUHUWNMN COCTA3ATENbHOCTU U rNAaCHOCTW cyagonpon3eon-ctea 1 1. 0.

MpuvHUMNbI, LeACTBYIOWME B pamMkax TONbKO OJHOW OTpacnv npasa, Ha3biBaloTCs
oTpacnesbiMK. K HUM OTHOCSITCS: B rpakAaH-CKOM NpaBe — NPUHLUUMN paBeHCTBA CTOPOH B
MMYLECTBEHHbIX OT-HOLWEHNSX; B YrONOBHOM NPOLECCe — MPEe3yMnuns HEBMHOBHOCTM, B
TPY.4OBOM NMpase — NpuHUMN cBoboabl Tpyaa v T. M.

MpuYHLMNbI NpaBa y4acTBYOT B PETYNIMPOBAHMMN 0OWECTBEH-HbIX OTHOLWEHWUIA, TaK KakK OHU He
TONIbKO ONpenenstoT obwme Ha-npaBneHns NPaBoBOro BO3AENCTBUS, HO U MOTYT BbITb
MOMOXEHbI B OCHOBY PEeLeHMs Mo KOHKPETHOMY opuanYeckomy aeny (Hanpu-mep, npu
aHanorum npasa).
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5. CooTHOLLEeHUe MeToA0B y6eXaeHUsl U NPUHYXAOEHUS B NpaBe

JaHHble MeTOObl COLMANbHOro ynpaBieHns yHUBepCcanbHbl; OHW NPUCYLLN Pa3INYHbIM
perynatopam, B 0COGEHHOCTU npasy.

Y6exnatb — 3HAYUT CKNIOHATb CyOBEKTOB K ONpeLeneHHON fesiTeNbHOCTH,
COOTBETCTBYIOLLEN NX BONe, 63 CMNOBOro AaBne-Hus, pacwmpss ceobony Beibopa.
Y6exaeHne BO3MOXHO Yepes Ta-Kne No3nTKBHbIE IOPUAMYECKNE CPELCTBA, KakK
cybbeKTMBHbIE NPa-Ba, 3aKOHHbIE MHTEPECHI, NbroThl 1 T. O. Y6eXaeHne 0CHOBbIBAETCS Ha
3aMHTEPECOBaHHOCTU, [OoKa3aTeNbCTBax 3akOHHOCTU 1 Lieneco-06pas3HOCTN CO3HATENBHOMO
NOBEOEHNS, OTBEYAIOWEro HopMaMm npa-Ba, U A0JIXHO MCMO/b30BaTbCsl KaK OCHOBHOW METO.

K BaxHbIM chopmam" ybex aAeHUsi OTHOCATCS NpaBoBocnuTatenb-Has paboTa, obcy X aeHne
3aKOHOMPOEKTOB. B 3TOM cMbicne 60nb-woe 3Ha4YeHne UMELDT npeamby bl HOPMATUBHbIX
aKkToB, 060CHOBbLI-BAIOTCS LN U 3a0a4U UX MPUHATHUS.

MpuHYyX0aTh — 3HAYUT CKNIOHSATb NOAEN K onpeneneHHon aes-TebHOCTM NyTEM CUOBOro
naBneHust (BONpekn Bosne ynpasnsie-Mblx), orpaHuymsasi ceobony nx Boibopa. MpuHy X neHne
MOXET OCY-WEeCTBNSATLCS B MPABOBOW cdpepe Yepes Takue opuanyeckme cpel-cTea, Kak Mepbl
npeceyYeHusl, NPUOCTaHOBNEHNS, Haka3aHus 1 T. A. OcCoOBEHHOCTW NPUHY X OEHUS:

1) 310 6onee XecTkumit MeTol BO34eNCTBMS NpaBa Ha Cy6bek-ToB;
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2) SIBNSieTCS BTOPOCTEMNEHHbIM, MPUMEHSIEMbIM nocne ybeX-aeHus;

3) peanuayetcs B 0ocoboli npoLieccyanbHoi opMe, yCTaHOB-1EHHO B NpaBe;

4) BbICTyMaeT He Kak camoLe/b, a Kak CPeAcTBO UCTMPaBIEHNS 1 NEPEBOCNUTAHNS, T. €.
BK/IOYAET YepTbl yOeX AeHUs NpaBoHapy-wWnTenen n apyrux YneHos obwecTea B
HEeobX0AMMOCTW BbIMOJHSATL NPABOBbIE MPEANUCAHNUS.

"naBHas 3agaya 3akoHodaTesNsl — yCTaHOBUTb ONTUMANbHOE COYETaHNE Mep MPUHY X OEHNS U
ybexieHns B npase.

YbexneHne u npuHy>XaeHne sonnowarTCcs B ABYX COOTBETCT-BYHOWUX cnocobax npasoBOro
perynmposaHnsa — OUCNO3NTUBHOM 1N MMNepaTuBHOM.

6. dyHKLUMM NpaBa: NOHATHE U Knaccudukauusa

CDyHKLI,VII/I npaesa — 3TO OCHOBHbIE HanpaBneHn4 NnpasoBOro BO3LENCTBUA, Bblpaxamwline ponb
npasa B ynopsaao4eHunn 06LWecT-BEHHbIX OTHOLIEHWIA.

C nNomoLwbio NOHATMSA "QYHKLMK NpaBa” MOXHO NO3HATb Npea-Ha3HavYeHne npaea B obwWwecTBe,
ero AnHamuky, nencTeume.
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®dyHKLMM NpaBa paccMaTpuBatoT B ABYX MIOCKOCTAX B 3aBU-CUMOCTU OT TOr0, OCBELATCA N
OHM B paMKax crneunanbHo-lopu-gmyeckmx nnm obuecounansHoix. Ecnv cnenosatb WMpokKomy
CMBrC-ny doyHKUMIA Npaea, TO CPeam HUX MOXHO BblAENNTb, HANPUMEpP, Takue, Kak
SKOHOMMYeckas (Npaeo ynopsgoymeaeT npomssoacTeeH-HBie oTHoweHus, 3akpennset
POpMbl COBCTBEHHOCTM U T. MN.), MONN-TUYECKAS (PErnaMeHTMpyeT NONNTUYECKME OTHOLIEHNS,
perynmpy-eT 0esTenbHOCTb CyObEeKTOB NONUTUYECKO CUCTEMBI 1 NP.), BOCNK-TaTeNbHas
(oTpaxaeT onpeneneHHyo MAEONOrnio, okasbiBaeT cne-umdnyeckoe negarornyeckoe
BO34ENCTBME Ha NnL, CBSA3aHa C POP-MUPOBAHNEM Yy CyOBEKTOB MOTVBOB NPABOMEPHOIO
noBeaeHus}, KOM-MyHUKaTUBHAs (BbICTYNaeT CnocoboM CBA3N MeX Ay CyObekTOM U 06 bekTOM
ynpaeneHus).

Ha cneunanbHo-10pnanyYeckoM YPOBHE NPaBO BbIMOMHAET pPe-rynsaTUBHYIO (passutme
06LWEeCTBEHHbIX OTHOLWEHWNIA) 1 OXPAHUTENb-HYIO PYHKLNN.

PerynaTtneHas pyHKUNS UMEET NepPBMYHOE 3HAYEHME, HOCUT TBOPYECKUIA XapakTep, nbo
NpaBo C ee NOMOLLbIO NPN3BAHO COAEN-CTBOBATb Pa3BUTUIO Hambonee LeHHbIX ans obwectea
M rocynapcT-Ba coumanbHbix cBsideit. [MonobHyo goyHkLmMio obecneymBatoT npa-BoBbIe
CTUMY bl — MOOLLPEHNS, NbroThl, JO3BOMEHNS, PEKOMEHAA-LMN U T. U.

OxpaHuTenbHas PyHKUNS OCYILEeCTBNSETCS C MOMOLLbIO NPa-BOBbIX OrpaHNYeHNn —
0b6s13aHHOCTEN, 3aNpeToB, HaKa3aHWUii, NPU-0CTAHOBEHUA — 1N UMEET BTOPUYHBIA XapakTep.
OHa npon3BofHa OT perynsaTuBHOM 1 npuadsaHa ee obecneynsartb, MO0 OxpaHa 1 3a-wmuTa
HayMHalT OenCcTBOBaATb, KOrga HopManbHOMY NPOLIECCY Pas-BUTUA TEX U NHbBIX COLMANbHbIX
cBA3el 4To-nmbo npenatcTeyeT. [ng Toro, 4ytobbl ybpaTb € NyTU 3TN NPENATCTBUS, U
MCMONb3YIOTCHA NPaBOBblE OrPaHNYEHNS, OXpaHSaoWme 1 3almiatrowme NHTepechl NnL.
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