Cratbs 30. MonBenaoOMCTBEHHOCTb Aen 06 yCTaHOBJ/IEHUN (.'paKTOB, uMmerwunx ropnanyeckoe 3Ha4yeHue

ApbuTpaxHble Cybl paccMaTpusaloT B mopsake ocoboro npom3soacTea nena ob
yCTaHOBJIEHUN (PaKTOB, UMEIOLNX topuanyeckoe 3Ha4yeHne 015 BOSHUKHOBEHUS, U3MEHEHUS U
npekpateHna npas opraHn3aumnin n rpaxnaH B cpepe npeanpuHMMaTenbCckoin U MHoM
9KOHOMMYECKON OeAaTeNbHOCTN.

< Crartbsa 29. [NlogBeoMCTBEHHOCTb 9KOHOMUYECKMX CNOPOB U APYrux A€/, BO3HUKAWNX 13
AAMUHUCTPATUBHBLIX N NHbIX I'Iy6J'II/I'-IHbIX NPaBOOTHOWEHWI

Cratba 31. [NooBedOMCTBEHHOCTb OeN, CBA3aHHbIX C BbINONHEHMEM apOUTpaxXHbIMU cyOaMu
OYHKLWA COOENCTBMA N KOHTPONSA B OTHOWEHUN TPETENCKUX CYN0B >

KOMMEHTAPUU K CTATbBE 30 AlNK P®

1. lena 06 yCcTaHOBNEHMM (HAKTOB, UMEIOWMX IOPUANYECKOE 3HAYEHME, MOABEAOMCTBEHHbI
TakXe v cynam obuei topucankumm.

PasrpaHunyeHne noaseaoMCTBEHHOCTU yKa3aHHbIX AeN MeXy apbuTpaxKHbiMy cyoamm v
cynamu obLei oprMcanKLMN NPOBOANTCS MO ABYM KPUTEPUSIM: No cybbekTam obpallueHuns B
CyA C 3asiBneHneM 06 yCTaHOBNEHMN dpakTa, MMEIOLEero puanyeckoe 3Ha4eHne, 1 no
XapakTepy ycTaHaBIMBaeMoro dgoakra.
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ApbuTpaxHbiM cyam NoABeAoMCTBEHHbI Aena 06 ycTaHOBNEHNM (DaKTOB, MMEIOLMX
IOPMANYECKOE 3HAYEHME ONS OpraHn3aumnin n HANBUAyanbHbIX NpeanpuHUMaTteneli B cepe
NX NPeanpUHMMaTENbCKOM, MHOM SKOHOMUYECKOW AeSATENbHOCTN (AN BOSHUKHOBEHNS,
N3MEHEHNS NN NPEKpaLLEHNS NX NPaB).

CnepoBaTenbHO, CybbekTaMy ykasaHHbIX Aen, NoABEAOMCTBEHHbIX apbuTpaxKHbIM Cyaam,
SABNSIOTCS OpraHn3aunm 1 uHAnBMAayanbHble npeanpuHuMateny (06 aToM NpsiMO ykasaHo B CT.
219 AT1K), a xapakTepom ycTaHaBnMBaeMbIX (0aKTOB - UX IOpuANYecKoe 3HavyeHne ans
NpeanpUHUMaTENbCKOA U UHO 3KOHOMUYECKOI OesATENbHOCTIN 3TUX CyObEKTOB.

Lena 06 ycTaHOBNEHMM UHBIX DaKTOB, MMEIOWNX KOPUONYECKOE 3HAYEHMNE, NOABEAOMCTBEHHbI
cynam obuwel topucankummn. Hanpmumep, cyay obuwei topucamkumm dyneT noaseaoMCTBEHHO
Leno no 3asiBfieHnio 0bLWeCcTBEHHON opraHnsaumm ob ycTaHOBNEeHUM Kakoro-nnbo goakTa,
UMeloLEero ANg Hee lopuanyeckoe 3HayeHne, Ho He CBA3aHHOro ¢ NpeanpuHUMaTenbCKom nnm
NHOWN 3KOHOMUYECKON OeATENbHOCTbLIO.

2. ATK npvBoanT nepeyeHb aen 06 ycTtaHoBAEHUN 0akTOB, MMEIOLWNX KOPUANYECKOE
3HayeHne, KOTOpbIe NOABEAOMCTBEHHbI apbuTpaxHbiM cyaam (ct1. 218 AlK). 3T0T nepeyeHb
He SIBNsieTCs ucyepnbiBarowmm. ApbuTpaxHblM Cynam noaBeLOMCTBEHHbI 1 fena 0b
yCTaHOBNEHUW OpYrux goakTos, NOPOX AaloWmnX opuanyeckme nocneacTsms B cgepe
npeanpuHMMaTenbCkon, NHOM 3KOHOMMUYECKON OeATeNbHOCTN.

3. [lena 06 ycTaHOBNEHMN (DaKTOB, MEIOLWMX IOPMANYECKOE 3HAYEHNE, paccMaTpMBaOTCS
cynamu B nopsake ocoboro npom3BoaCcTBa, ECNM B HUX HE BO3HMKAET Crop O npase.

B cnyyae BO3HMKHOBEHUS crnopa o npaBe AeNo paccMaTpuBaeTcs B NOpPsOKe MCKOBOMO
npomussoactea (cT. 217 AlK). B xone atoro nponssoacTea CyL pewaeTt BONPOC O HANNYUU U
OTCYTCTBUW pakTa, UMEeKLWero pnanyeckoe 3Ha4yeHne, 1 0JHOBPEMEHHO C 3TUM BOMPOC O
npaBax 1 06513aHHOCTSIX UCTLA U OTBETYMKA.

CnenyeT 06paTI/ITb BHMMaHME Ha TO, 4TO Cydbl paccMaTpmBadT B MICKOBOM NMpon3eoactee
nena ob yCTaHOBNEHUN PaKTOB, UMEIOLWNX topuan4eckoe 3Ha4yeHne, B KOTOPbIX BO3HMKaET
MMEHHO CMNop O npase. Ecnun xe no Taknum genam BO3HUKAKOT NKLWLb Cnopbl 0O pakTax, KoTopble
NPOCAT YCTAHOBUTb 3asdABUTENN (KOI',D,a 3anHTepecoBaHHbIe Nnua He oCnapunBaroT UX npaB), TO
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Takme gena paccMatpmBaroTCcs HE B NCKOBOM NMpPOmM3BOAOCTBE, a B Nopsanke npomn3soncrtea no
nenam o6 yCTaHOBNEHUN PaKTOB, MMEKLWNX opruan4eckoe 3Ha4YeHume.

4. lena 06 ycTaHOBNEHUN (PAKTOB, MMEIOLWNX KOPUANYECKOE 3HAYEHME, NOABEAOMCTBEHHDI
apbuTpaxHbIM cynam, kak ykasaHo B n. 1 ¢t. 219 AlK, "ecnu doenepanbHbIM 3aKOHOM AN
MHBbIM HOPMATMBHbIM NPABOBLIM aKTOM HE NPeayCMOTPEH MHOM BHECYAEOHbIA NOPSAOK
yCTaHOBJ/IEHNSA COOTBETCTBYIOWMX 0AKTOB".

BoaHrkaeT BONpoc 0 TOM, NoABEAOMCTBEHHO N apbuTpaKHoMy cyny neno o6 ycTaHoBNeHUN
hakTa, MMEIOLWErO IOPUANYECKOE 3HAYEHUNE, A5 YCTAHOBNIEHMS KOTOPOro NPesyCMOTPEH
MHOW BHeCynebHbln NopsaokK, ECN OpraHM3aummn UaM UHOAMBMAYanbHOMY NpeanpuHuMaTento B
€ro yCTaHOB/EHUM B 3TOM MopsiaKe 0TKasaHo. MIHbIMM cnoBamu: Bnpaee Ny opraHn3auust nnm
VHAOUBWUIYaNbHbIV NPeanpuHUMaTEeNb B TaKol cUTyauun obpallatbcst B apbuTpaxHbiii cyq C
3asiBneHnem ob yCcTaHOBEHNM yKa3aHHOro doakta?

YcTaHoBneHne (oakToB, MMEKLWNX IOPUANYECKOE 3HAYEHNE, HEOOX0AMMO ANS OCYLWECTBNEHNS
M 3aWMTbl NpaB opraHM3aunii 1 MHAMBUAYaNbHbIX NPeanpuHMMaTenei B cpepe ux
npeanpvHUMaTenbCKOW AeATENbHOCTH, T.€. OAMH N3 CNOCOO0B 3awwnThl CyO bEKTUBHBIX NPaB.

B cT1. 46 KoHcTuTyuun P® kax oMy rapaHTupyetcs cynebHas 3awmta ero npas 1 csobon.
KOHCTUTYUMOHHOE MpaBo Kaxaoro Ha cynebHyio 3amTy B paBHOM Mepe pacrnpoCcTpaHseTCs
He TONbKO Ha rpaxaaH, HO U Ha opraHn3aumu, He NOANEXNT HUKAKUM OrpaHNYEeHNsIM, B TOM
ymucne N NyTem NPUHATUA doeaepanbHbiX 3aKOHOB.

CnepoBatenbHO, OpraHM3auny n nHaMBMAyanbHble NpeanpuHuMaTenu snpase 6e3
Kakunx-nnbo orpaHnyeHunin obpawarbcs B Cyabl 3a 3awWwmnTork CBOMX Npas B cdhepe
npeanpvHUMaTENbCKOM N MHON 9KOHOMUYECKOW OeATENbHOCTU, B TOM YACE U C 3aSIBNIEHNSIMM
06 ycTaHOBNEHNM (PaKTOB, KOTOPbIE UMEIOT IOPUANYECKOE 3HAYEHNE AN OCYWECTBNEHNS UMY
3TUX NpaBs, ECNN B UX YCTAHOBNEHMMN BO BHECY1eOHOM Nopsiake 0TkasaHo.

Taknm 06pa3oM, ykazaHHOE Bbllwe NON0XeHME 006 yCTaHOBNEHUN apbuTpaKHbIMK Cyaamm
NVWb Tex 0akToB, UMEIOLWNX IOPUANYECKOE 3HAYEHNE, ANS YCTAHOBNEHNS KOTOPLIX HE
NpenycMOTPEH MHOI BHeCYAeOHbI NOPSAOK, cnefyeT NoHUMAaTh TONbKO Kak BO3MOXHOCTb
BBEAEHMS (pelepanbHbiM 3aKOHOM UM UHLIM HOPMATMBHBLIM MPABOBLIM aKTOM
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npeLBapuTENbHOro BHecynebHoro nopsiaka paspeweHus gena. Mocne cobnioneHms aToro
nopsiaka 3auHTEPECOBaHHOE NNLLO, ECNN Er0 3asiBNeHne He OyneT yooBNETBOPEHO, UMEET
npaso obpalatbcs B apbuTpaxxHbiii cya.

NHoe npoTtuBopeunsno 6bl c1. 46 KoHcTuTyuumn P® 1 orpaHmymno 6bl NpaBo opraHusaumii n
NMHOMBMAYANbHbIX NPeanpuHUMaTeneit Ha cyaebHyto 3aWwmTy.

B cBS13M C 3TUM MHTEPEC MOXET NPEACTaBNATb NPaKTUKa CyA0B 0OWel opncanKLmnm no
paccMOTpeHnio Aen 06 ycTaHOBNEHUN (DAKTOB, MMEIOWMX IOPUANYECKOE 3HAYEHNE, Ans
KOTOPbIX NPUHATLIM A0 BBEAeHUs B fencteme KoHCTuTyumm P® 3akoHooaTensCTBOM Obin
npeaycMoTPeH UHOI BHecyAebHbI nopsinok. CornacHo n. 10 cT1. 247 MK 1964 r. cyabl He
BNpase Obinn ycTaHaBnuBaTb Takme pakTbl, 04HAKO NOCNe BBEAEHMS B OEACTBME
KoHcTutyumm P® (25 nekabpsi 1993 r.) BepxoBHbiii Cyn PD, ocHOBbIBasicb Ha ee CT. 46,
3aHSN NO3ULMIO O NOABEAOMCTBEHHOCTU Cyaam obuweit pucankumm gen 06 ycTtaHoBNEHUN TEX
¢0akTOB, UMEIOLWMX IOPUONYECKOe 3HAYEeHNe, ONS KOTOPbIX 3aKOHOAATEeNIbCTBOM YCTaHOBNEH
NHOW BHecyAebOHbI Nopsaok.
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