Cratbs 40. CocTaB nuu, y4acTBYHOLLUX B gene

nuamwn, y4yacTBylownMin B gene, ABNsATCA:

- CTOPOHbI;

- 3asBMTENM U 3aMHTEpPEecoBaHHble nua - No Aenam ocoboro npon3BoACTBa, NO Aenam o
HECOCTOATENbHOCTU (BAHKPOTCTBE) M B MHbIX NPEAYCMOTPEHHbIX HAacToswmmM Konekcom
cnyyasx;

- TpeTbu NUua;

- MPOKYpPOp, rocyaapCTBEHHbIE OpraHbl, OpraHbl MECTHOrO CaMOYMPaBfIEHUS], MHble OpraHbl
N opraHmaauum, rpaxaaHe, obpaTuewmecs B apbmTpaxHbiii cyn B cnyyasx,
NpenyCMOTPEHHbIX HacToswmM Kogekcom.

< Cratbs 39. Nepenaya nena ns oaHoro apbutpaxHoro cyaa B Apyrov apbutpaxxHblii cy

Cratba 41. NpaBa 1 0683aHHOCTN NNLL, Y4aCTBYIOWWX B Oene >

KOMMEHTAPUU K CTATbBE 40 AMNK P®
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Cratbs 40. CocTaB v, y4acTBYHOLULUX B Aene

1. lnua, yvacTeylowme B Oene, - 3T0 Te y4acTHUKM apbuTpakHoro npouecca, KoTopbIxX

06 beanHSIIOT cneaylowme 0CHOBHblE MPU3HaKn. Bo-nepBbix, OHM BLICTYNAOT B apbuTpax HoM
npoLecce CaMOCTOSITENbHO, T.€. COBEPLIAT COOTBETCTBYOWME NpoLeccyanbHble 4eACTBUS
OT CBOEro umeHun. Bo-BTopbix, oHM 06nafnatoT cO6CTBEHHbIM IOPUANYECKMM NHTEPECOM B
peweHun cyna. MNMpn 3ToM OPUANYECKNIA MHTEPEC NNL, y4acTBYIOWMX B Oene, He Hekas
cybbekTUBHas, a BNonHe 06 beKTUBHAS KaTeropms, NOCKONbKY 03HAa4aeT BO3MOXHOCTb
peanbHOro Bo3aencTems cynebHoro akta no Aeny Ha ux npasa, 063aHHOCTM U 3aKOHHbIE
nHTepecol. NMpryem ecnm NoaobHOro BANSHWSA HET, TO 3TO CBMAETENbCTBYET 06 OTCYTCTBUM Y
COOTBETCTBYIOWErO NMLa IPUANYECKOro MHTepeca k aeny. W, cnenosaTtenbHO, OHO He BNpaBe
y4acTBOBaTb B HEM B Ka4eCTBe NMLa, y4acTBYIOWEro B Aene.

N HakoHeu, B-TpeTbUX, NUL, Y4aCTBYIOWNX B AeNe, 0O bEANHAET PAaCNpPOCTPAHEHNE HA HUX B
npenenax, ycTaHOBNEHHbIX 3aKOHOM, IOPUANYECKON Chibl cyaebHOro akTa.

2. No xapakTepy pnManyYeckoro nHTepeca K ucxogy gena nuua, yyacTsytowme B
apbuTpaxHOM gene, MOXHO NoApa3aenvTb Ha age rpynnbl. K nepBo 0THOCATCA Te nuua,
KOTOPbIE UMEIOT NINYHbIA (MMEHYEMBIA MHOTAA U CyObEeKTUBHBIM) MHTEPEC (MoCNenHUA nmeeT
MaTepuanbHO-NPaBoBYO N MPOLIECCyanbHY0 COCTaBNSIOWMNE), TaK Kak OHU 3auHTepecoBaHbl B
BblHECEHUM apbunTpaXXHbIM CynoM HnaronpusaTHOro Ans HUX puHanbHoro cynebHoro akta. K
nx ymcny ANK otHocuT:

- CTOpPOHbI (ab3. 2 cT. 40 AlK);

- 3asBUTENEN N 3aMHTepPecoBaHHbIX 1L No Aenam ocoboro Nnpon3BoAcTBa, Mo Aenam o
HECOCTOATENbHOCTU 1 B UHBIX Cy4asix, NpeayCcMOTPeHHbIX HacToswmM Kogekcom (ab3. 3 cT.
40 ATK);

- TpeTbu nuua (abs. 4 ct. 40 AlK).
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Ko BTOpOI rpynne npuHagnexar nuua, He UMetoLmne NNYHOro (Cy6bekTUBHOMO) MHTEpeca K
ncxony nena. IHTepec nuu, BXoOsWmMX B 3Ty rpynny, BAAOTb 40 U3MEHEHWI, BHECEHHbIX
depepanbHbiM 3akoHOM OT 19 uons 2009 r. N 205-d 3, TpagnuuMOHHO MMEHOBANCS
"rocyapcTBeHHbIM, 0bwecTBeHHbIM". CobcTBEHHO, €T. 32 AINK 1995 r. n cogepxana aTy

POPMYTPOBKY.

B nepsoHayanbHoM npoekTe AlNK ykazaHHas Bblilwe hopMynmpoBka bbina nameHeHa Ha
kateroputo "nybnuyHble nHTepecsl”. Ho nocneaHss bbina lopunanyeckn 04eHb
HeonpeLeneHHOW, YTO BbI3BANO HEMANO KPUTUKM Cpeaun npoLeccyanuctoB. 3akoHogaTe b
NPUHSAN 3TY OOPMYTMPOBKY NNLWb MPUMEHUTENBHO K Aenam no 3asB/eHNSM rocya4apCTBEeHHbIX
N NHbIX opraHoB (cT. 53 ATIK).

NHTepec nuL, OTHOCAWMXCS KO BTOPOM rpynne, B Nto6OM cnyyae HanpasieH Ha 3awmnTy npas u
OXPaHSIEMbIX 3aKOHOM MHTEPECOB ApYrux nuu. MoaToMy MHTEpec aToi Kateropum nud,
y4acTBYIOWMX B fefe, HOCUT NLWb NPOLIeCCyanbHblil xapakTep (MMEHHO MO3TOMY yKa3aHHbIX
NN, HOT @ UMEHYIOT "NpoLeccyanbHbiMK ncTuaMn"), CBOASIUMACS K TOMY, 4TOObI ObIN0
BbIHECEHO 3aKOHHOE peLleHUne, 3awumiiaiollee Ty CTOPOHY, NpaBa KOTOPO HapyLeHbI.

K yncny nonobHbix nuu, ysacteytowmx B aene, AMK otHocuT (ab63. 5 c1. 40 AlK):

- MPOKYPOPOB;
- rocynapCTBeHHble OpraHbl, OpraHbl MECTHOrO CaMOyrpaBieHUsi U UHbIE OpraHbl,
obpaTuBlLMECS B apOUTPaXHbIA Cyd B ClyYyasx, NpeayCMOTPEHHbIX 3aKOHOM.
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B cuny nameHeHwni, BHeceHHbIx PenepanbHbiM 3akoHOM 0T 19 nonst 2009 r. N 205-d 3 B ab3.
5 cT. 40 ATIK, kpyr cybbekToB, NEPEYNCNEHHBIX B 3TOW HOPME, PaCIUMPEH, B HEMO BK/IOYEHDI
He TONIbKO MHble OpraHbl (Kak 310 6bin10 co BpemeH npuHATys AMNK 2002 r.), HO 1 UHbIE
opraHm3aumu, a Takxe rpaxnpgaHe. 970 pacwmnpeHne cyb bekToB AaHHOW KaTeropum
obycnosneHo nosieneHnem B AMK HoBbix rna.: rn. 28.2 "PaccMOTpeHne nen o 3awmuTe
3aKOHHbIX MpaB U MHTEPECOB rpynnbl UL, a TakXke cBa3aHHoW ¢ Hel rn. 28.1 "PaccmoTpeHne
Len no kopnopatusHbIM cnopam” (cT. 225.11 AlK). CornacHo 4. 1 ¢1. 225.10 AlNK
topuanyeckoe n on3nyeckoe Nnuuo, SBnstoLeecs y4yacTHUKOM NPaBOOTHOLWEHWS, U3 KOTOPOro
BO3HUKNM cnop 1 TpeboBaHme, obnanaroT npaBom Ha obpalleHne B apbuTpaxHbiii Cyq B
3almnTy HapPYLWEHHbIX UK OCNapuBaeMbIX NpPas N 3aKOHHbIX UHTEPECOB APYrux NuL,
ABNSAOWMXCS yYaCTHMKAMM 3TOr0 Xe NpaBoOTHOWEHUS. B 3awmTy npae 1 3aKOHHbIX
MHTEPECOB rPynnbl ML, TakXe MOryT o6paTnTbCa OpraHbl, OpraHn3auunn 1 rpax.aaHe B
cny4yasix, NpeayCMOTPeHHbIX dpefepanbHbiM 3aKOHOM.

Cnepnyet nmeTb B BUAY, 4TO obpalleHne B apbmTpaxHblid Cy L B MHTEpecax Apyrux nu
BO3MOXHO He TO/bKO B cryyasx, npegycmoTpeHHbix AlK, HO Takxe 1 Torga, korga
yKasaHHOe rnpaso NpefyCMOTPEHO MHbIM 3aKOHOM. OTOT BbIBOA cCnefnyeT, HanpuMep, nua n. 1
CT. 22 depnepanbHOro 3akoHa ot 26 okTs6psa 2002 r. N 127-P3 "O HeCcoCTOATENbHOCTH
(6aHkpoTcTBe)" <1>. CornacHo aToli HoOpMe caMoperynnpyemasi opraHnsaums apbuTpaxxHbIx
yNpaensowWmx MOXET OT CBOEr0 MMEHN 06XanoBartb B yCTAHOBNEHHOM Nopsake niobble akThbl,
peweHns n (nnun) neincteus nnbo 6esnencTeme opraHoB rocynapCTBEHHON BNacTu
Poccuiickon depnepaunm, opraHoB rocynapCTBEHHOM BnacTu cybbekToB Poccuinckom
depnepaumn, OpraHoB MECTHOIO CamOynpasfieHUs U UX OONXHOCTHbIX /L, Hapywarulwme He
TONbKO €€ npasa 1 3aKOHHble MHTEpPECHI, HO 1 NpaBa 1 3aKOHHblE NHTEPECH! ee YyeHa unu
4yneHoB NMbO co3patolme yrpody Takoro HapyweHust. CnegosatenbHO, Koraa peyb naeT o
3awmTe npas 1 3aKOHHbIX MHTEPECOB Y/IEHOB CaMOperynnmpyemMon opraHnaasnmm, nocnenHas,
NHULMNPYS OEeN0o, BbICTyNaeT B 3aWnTy NpaB U UHTEPECOB MHbIX MWL

<1>CM.: C3 P®. 2002. N 43. Ct. 4190.

Kpome TOro, nermtummnsaumst y4actums nuL, OTHOCSLWMXCS KO BTOPOWA rpynne, B apbuTpakHbix
nenax oCHoBaHa He ToNbko Ha Hopmax AlK, HO 1 Ha HOpMax, CoLepPXaWmXcs B NHbIX
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doenepanbHbIX 3aKoHax, 4To yecmaTtpmsaetca n3 4. 1 ct. 53 AlK, B KOTOPOW cooepXnTcs
COOTBETCTBYHOWAS OTCbINIOYHAA HopMa (B "Cnyvasix, NpefyCMOTPEHHbIX doefepanbHbIM
3aKOoHOM").

3. [NpMeHNTENbHO K HEKOTOPbLIM NnLaM, OTHOCAWMMCS K nepsor rpynne, AlNK cooepxuT
HEeKOTOpble HOBblE POPMYNNPOBKU. Ecnun "3asButenun"”, a Takxe "3anHTepecoBaHHble nmua”
oTHocunmeb no AMK 1995 r. K ynucny nuu, y4acTByOWMX B Aene no genam ob yctaHoBeHUM
(PaKTOB, NMEIOWMX IOPUANYECKOE 3HAYEHNE, N O HECOCTOSATENBHOCTY (BaHKPOTCTBE)
opraHm3auuii u rpaxgaH u 3ToT CIMcok aen 6bin ncyepnoiBatowmm (ct1. 32 AMNK 1995r.), 10
nencteytowmin AMNMK copepXxuT ykasaHue Ha 9Tux CyObekTOB Kak NuL, y4acTBYIOWMX N B UHBIX
nenax, npenycMoTpeHHbix Kogekcom (Hanpumep, cT. 191).

4. KOHKPETHbIN COCTaB NuL, y4acTBYOWNX B Aene, 3aBucuT oT kateropuu gena (ct. ct. 202,
207, 213, 230, 236 n gp.), a TakXe ero MatepunanbHo-npasoBon cneundunkn. CnenosaTenbHo,
B HUX He 06513aTeNbHO OHOBPEMEHHOE y4acTMe BCeX TeX NiL, KOTopble yka3aHbl B ab3. 1 - 4
cT. 40 AlIK.

5. Ocoboe MecTo cpeau y4acTHMKOB apbuTpakxHOro npowuecca 3aHMMaeT apbuTpaxHblii cyq,
(cynbst). B oTnnyme oT nuu, yHacTByowmx B Aene, ykasaHHbix B ¢T. 40 AlK, apbuTpaxHbliii
CyL - 0653aTeNbHbI CYyObekT apbuTpaxHO-NpoLEeCCyanbHbIX MPABOOTHOWEHWA. Be3 Hero
Leno He MOXeT BblTb paccMOTPeEHO. IMEHHO 3TUM 06 bSCHSETCS, YTO OCHOBHbIE HOPMbI,
Kacawumecs npoueccyanbHOro nonoXeHns cyabn (cyna), cocpenotoyensl B ri. 2 AlK, B
MHbIX Xe HopMmax AlMK copepxartcs ykazaHusi Ha Apyrne KOHKpeTHble npaea 1 06s3aHHOCTH
cyna.
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