CrarTta 1277. Binymepnictb cnagLHU

Cratra 1277. Binymepnictb cnaguHu

1. Y pasi BiaCyTHOCTi cnaaKo€eMLIiB 3a 3aMoBiTOM i 3a 3aKOHOM, YCYHEHHS iX Big npaBa
Ha cnagKyBaHHSA, HEMPUAHATTA HUMM CNaALLMHWN, a TaKOX BiAMOBW Bif, il NPUAHATTS
opraH MicLLeBOro caMoBpsiAyBaHHA 3a MiCLLeM BiKpUTTS cnagwuHy 3060B'A3aHUI
noaatu A0 cyny 3asiBy Npo BU3HaHHS CrnajluHU BiAayMeprolo.

2. 3asiBa Npo BM3HaHHSA cnajlVHU BiayMepnolo NofaeTbCcA nicnsi CNMBy 0AHONro poKy 3
yacy BigKpuUTTS CNaaLLUHM.

3. CnapwuHa, BU3HaHa CyA0M BioyMepnor, NepexonuTb y BNacHiCTb TepuTopianbHOI
rpomMagu 3a MicLueM BiAKpPUTTA cnagLLuHN.

4. TeputopianbHa rpoMaaa, sika ctana BlacCHMKOM Bigymepnoro ManHa, 3060B'si3aHa
3a40BOJIbHUTUM BUMOTU KpeauTopiB cnagKkonasLs, L0 3asiBNieHi BianoBiAHO OO0 cTaTTi
1231 uboro Kogekcy.
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5. CnagwuHa, He NPUIAHSITA CNaaKoEMLU MU, OXOPOHSETLCA A0 BU3HAHHSA ii BiayMeproo
BignoBigHO no crarTi 1283 uboro Kopekcy.

KomeHTap:

1. Y cnagkoBux BiIHOCUHAaxX MOXe MpuuMary y4actb TeputopiasibHa rpomaaga. oy ubomy
aHasia HopM, SIKi perynrorTb faHe NMUTaHHS, 403BO/S0Th CTBEPAXYBAaTV PO MOABINHICTb i
npasoBoro crarycy. Ha nigcrasi Hopm cT. 2, 4. 2 c1. 1222, cT. c1. 1235, 1277 LUK MOXHa
cTBepaXyBaru, WO TeputopiasibHa rpoMaga MoxXXe BUCTynaru i K crnankoeMuLUS 3a 3aroBiToM,
I paBoHAaCTynHULS B NMOPSAKY BidyMepsocTi.

[lpaBoBe MonoXxeHHs AepXaBu SK y4acHULI CriafKoBuUX rnpaBoBiaHOCUH 3a 3aKOHO4aBCTBOM
YPCP Tex xapaktepu3yBanocs NoABIVHICTIO: AepxxaBa Morna HabysBatun CnaglwmHy i sk
Bigymepne MariHo (B nepiog aii LIKYPCP Bigymeprie maviHo He nepexoawno 40 KOMYyHanbHOI
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B/1aCHOCTI - B/1aCHOCTI TepUTOpiasibHOI rpoMaan, a crtaBaslo B/1ACHICTHO AepXXaBH), | K
crnagkoemuLs 3a 3arnoBiToM. €anHa ocobnuBICTb yCrankyBaHHS MariHa 4epXXaBoro 3a
3anositom 6yna noB's3aHa 3 iCHyBaHHSIM Harnepes BU3HA4YeHUX WSXiB Moro nogaibLworo
BUKOPUCTaHHS, SKi 3anexanu Bif Buay criankoBoro MaviHa, ioro cTady ta iH. I peryntoBaancs
lNopsinkom obniky, 36epiraHHs, OLiHKM KOHGDICKOBAHOro Ta IHWOro MavHa, Lo nepexoantb y
B/1ACHICTb lepXXaBu, i PO3NopPsiAXKEHHS HUM, 3aTBEPAXEeHOro noctaHoBoro KabiHety MiHicTpis
Ykpaixn Bin 25 cepriHs 1998 p. lNpore 3a3Ha4eHa 0cobnuBICTb HISIKUM YYUHOM HE BIinBasia Ha
YHIBepca/lbHU Xapaktep CcrnagkoBOro HacTyrnHULUTBa AepXaBu 3a 3aroBiToM.

2. KomeHTOBaHa crarrsi He Bu3Ha4ae ocobnnBoCTes ycnanKyBaHHs TepUTopianbHOH
rpomManoro MaviHa 3a 3arioBiToM, a 1nlIe PEryntoe NUTaHHS nepexoay A0 Hel BigyMepioro
MaviHa, 1o o SIKOro He BUSIBUI0CS CriafKOoeEMLIB.

npaBOBMMI/I nigcraBamm BU3HaHHS CraawmHn Bi,ﬂyMepﬂOI'O MOXXYTb 6yTI/I.'

1) gpisn4Ha BinCyTHICTb CrNanKoeEMLIB 3a 3aroBiTOM Ta 3a 3aKOHOM;

2) no36aB/1eHHs CraakoeMLIB 3a 3aroBIiTOM Ta 38 3aKOHOM npaBa Ha criagKyBaHHAs |

3) ycyHeHHs cnankoeMLiB 3a 3aroBiTOM Ta 3a 3aKOHOM Bif rpaBa Ha crnagKkyBaHHS;

4) BiamoBa Bif MPUUHATTS CrnaalumHy CnagkoeMUSMM 3a 3aroBiTOM Ta 3a 3aKOHOM;

5) HenpuiHATTS cnaglumHu crnagkoeMLUSMU 3a 3aroBITOM Ta 3a 3aKOHOM;

6) i3nyHa BifCyTHICTb CriaaKOEMLIB 3a 3aKOHOM abo "BignaaiHHS" ix 3i cknagy cnagkoBux
BilHOCWH (yCYyHEHHS, no36aBeHHS, BiaMOBa, HEMPUIHSITTS CraalmMH), SKIWO CrnaakonaBLUeM
3ariosigaHa e 4actmHa MaviHa.
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3 HaBeneHoro BUMINBaE, WO CNafmHa Moxe 6yTy BU3HaHa BifyMep/uM MaviHOM rOBHICTHO
abo y HactuHi.

3. OcobnuBictb nepexony y BAACHICTb TEPUTOPIa/IbHOI rpoMaau BigyMepaoro maviHa
BUSIBNSETLCS, MEPLL 3a BCE, B TOMY, WO TaKe HACTYMHULTBO MOX/INBO /NLWeE 3a O4HIEH
nigcTaBoro - 32 3aKOHOM. 3a3Ha4qeHU NopsaoK Nepexony MariHa Mae Ha MeTi yCyHEeHHS
6e3xa3sviHOCTi cnagkoBOro MaviHa, BUKINKAHOT BiACYTHICTIO CrnagkoeMUiB, MicLie SKuX 3aiiMae
rpomaga. Y naHomy Bunagky OCTaHHS BUCTYNae CBOEPIAHOM "Miarnpu3Ha4eHoro (B cuny
3aKoHy) crnagkoemuuero”. HaBeneHe ax Hisk He 03Hauyae, Lo rpomMana € crnagkoemMLem
Bigymepnoi cnagwmHu. Hopmu, aHanoriyHi TuM, SKi MOWMPKOKOTLCS Ha CrNaakoeMUIB, MOXYTb
BU3Ha4ary crartyc rpomManu avie npu HasiBHOCTI crievliaibHOi BKasiBKu rpo Le y 3aKoHi. Cami
no cobi npaBwia cnagkyBaHHS Ha rpomMagy, 40 SKOi nepewiuno Bigqymepne MaviHo, He
PO3MOBCHOAXYHTbCS.

|HWOr ICTOTHOKO O3HAKOHK BKa3aHOro rnepexony € He3asneXxHicTb Moro Big BOJI
rpomanun-npaBoHacTynHuui: rpoMaga no3basneHa npasa yCcyHyTv AaHui CcrnankoBuii nepexis,
BIAMOBUBLUNCH Bifl MPUUHSTTS Bigymeprioro maviHa. [lpaswio npo te, wWo rpomana €
"HeobXxiaHO0 rnpaBoHacTynHuuero" i HabyBae crnaalwmHy He3aneXxHo Bif BNacHOi BOAi
3HaxoaUTb CBOE MOSICHEHHS B OCHOBHIV METI, SKiVi BiANoBiaae IHCTUTYT BiOyMep/ioCTi - B
YCYHEHHI 6e3xa3syiHoCTi MariHa Ta BUNaAKiB 3aBOOAIHHS CNanlUMHOK HEYNOBHOBAXEHNMY HA
Le ocobamu.

4. 3 meTor HanaHHs cnagkoeMUSIM, SKi 3 TUX YU IHWNX MPUYUH HE BCTUIIU TPUVHATH
crnagwmyHy B4acHo, TobTO NPOTSIroM WeCTV MICSLIB 3 AHS 1T BIiAKPUTTS, 404aTKOBOI MOX/INBOCTI
peasnisyBaru CBOI rpasa, opraH MiCLEBOro camoBpsAYyBaHHS 3a MiCLIEM BiAKPUTTS CraaLmHu
Bripasi rnogaty 3asiBy rnpo BU3HAHHS CraalyHW BiyMepsior He paHilwe CriyinBy 04HOro poky
nicns BiOKpUTTS cnagwmHn. TeputopiasibHa rpomana crae B/laCHULIErO BigyMepsioro maviHa 3
MOMEHTY BCTyry B 3aKOHHY CU/1y PIilleHHS CyAYy Mpo BU3HAHHS CraaKoBOro MaviHa BiayMep/iuM.

5. MaviHo, wo nepexonuTk y BIACHICTb TEPUTOPIa/IbHOI rpoMaann y rnopsaky BigyMepsocT,
00T XYETLCS Nnwe 30008 '93aHHSIMU CraakoaaBLs Woao0 BiAWKOAYBaHHS MaiHOBUX 36UTKIB
Ta MOPAa/IbHOI WKoAU, & TaKOX WOoAO criiatu Heycrovku (ct. 1231). ToMy rpomana He €
3060B'93aHOK0 10A0 BiAWKOAYBAHHS BUTPAT, WO BUHUK/IN, 30KPEMA, ¥ 3B'S3KYy 3 OpraHidauieto
Ta NMPOBEeAEeHHSIM MOXOPOH criaakoaasLUs, iHWWX BUTPaT, BkasaHux y cr. 1232 LK.
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Binnosigatoun rno 6oprax cnagkogasLs, rpoMana y Bunanky nepexoay Ao Hei BiayMepnoro
MaviHa He Hece BifinoBinanbHOCTI nepes BigKka3oo4epXyBadamu, OCKISIbKu 3a 3MICTOM 4. 4 CT.
1275 060B'130K 110 BUKOHAHHHIO 3aroBifa/ibHOro Bigkasy y pasi BiananiHHs crnagkoeMus 3a
3aroBIiTOM MOXXe rnepenTn e 40 IHWUX CcrnagkoeMLiB 3a 3anoBiToM. He Bignosigae rpomana
i nepen ocobamm, Ha KOPUCTb SIKUX 3p06/1EHO NOoKAaaaHHS (3060B'93aHHS CraaKoEMLUS LLOAO
BUKOHAHHS Aiv, CrIPSIMOBAHNX Ha 4OCArHEHHS CyCrifibHO KOPUCHOI MeTn - 4. 2 cT. 1240).

6. Llo MOMeHTy nepexony BiayMep/1oro MaviHa y B/1acHICTb TepUTopiasibHOI rpomanu, 3 METor
rnonepeaXXeHHs 3aBo0AIHHS CnanlMHOK HEYNOBHOBAXEHUMU HA Te ocobamu, 34iVICHIOETLCS
iT oxopoHa y nopsaky, BctaHoBneHoMy cT. 1283. TeputopiasibHa rpomana He Hece
30060B's3aHb WOA0 BiAWKO4YyBaHHS BUTPAT 10 OXOPOHI criaagkoBoro ManHa. 3a 3MictoM 4. 4 cr.
1283 Butpartu Ha OXOpPOHY CrnanluMHu BiAWKOLOBYOTLCS CrNafKoeMUSIMU, & rpoMasa, ska y
crnankoBux MpaBoBiAHOCUHAX MOXXe BUCTYnarv Jiviie Sk crnankoeMuLs 3a 3aroBiToM (4. 2 CT.
1222), y naHoMy BUNanKky € He crnagkoeMULero, a rnpaBoHacTynHULEero Wono BigyMep/oro
MaviHa.

7. 3rigHo 3 4. 4 c1. 555 LIK YPCP aBtopcbke rnpaso, wWo BXoAW10 40 ckaaay cnagwmHu, abo
rpaBo Ha 4acTKy B aBTOPCbKIVi BUHAropoAi, o Hanexano crnagkoeMUeBi, SKuvi BigMOBUBCS
Big cnagwmnu, npunuHsnocs. OTXXe, aBTopCbKe paBo He MOr/10 Nepentn 4o AepXaBu B
cknani Bigymepnoro maviHa 3a crieliaibHumu rpasuiamu.

Hosuyi LIK He BinTBOprOE 3a3Ha4eHy HOpMy. BuknvkaHo ue HenockoHanicTtro it
gpopmyntoBaHHs y LIK YPCP, ockinbku ocTaHHE 403BO/ISI/I0 OKPEMUM aBTopam AirkTtu xnbHoro,
Ha Hal rornsn, BUCHOBKY Ipo Te, WO SKLWO MOMep/iny aBTop He MaB 3aKOHHUX CraaKoeMUIB |
He 3anuwuB 3arioBiTy, ioro aBTopChKi npasa npunuHsancs. BoaHoyac aHania 3akoHy "po
aBTOPCbKe rnpaBo i cyMixHi npasa"y peaakuii Big 11 aunHsg 2001 p. nae o6rpyHToBaHi
nigcrtaBy BBaxaru, Wo A0 cknany cnanlumHy BXoA ST MaviHOBI rnpasa astopa (c1. 29), a taki
ocobucTi HeMariHOBI npaBa aBTopa, SIK paBo aBTOPCTBA, NpasBo Ha iM'[, npasBo Ha
He[OoTOPKAaHICTb TBOPY ICHYHOTb Ta OXOPOHSIHOTLCS AOBIYHO i nicns cmepTti aBropa (nyHKT 10 CT.
28 3akoHy), npun4oMy He3Baxxaro4m Ha Te, WO BOHM HEe yCrnankoByroTbCS. TOMy CTOCOBHO
3a3HayeHnx aBTOPCLKUX MpaB HeLope4HO CTBepaXyBaru rpo ix NPUnuHEeHHS, BUKITNKaHe
roaiero cMeprTi ix HOCIS.

Kpim TOro, Buxoas4v 3 npuHLUMMy PiBHOCTI CTOPIH UMBINIbHUX MPaBoBiAHOCUH, M036aB/1eHHS
Lepxasu (TeputopiasibHOI rpoManun) rnpasa craakyBaHHS aBTOPCLKUX rpas, BKIHOHaro4U i
npaBo Ha odepXXaHHS aBTopCbKOI BuHaropoau, 6yno 6 HeqoctarHbo 0b6rpyHTOBaHUM i
HEeLOPEHHNM.
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