BucHoBKU

Y MoHorpadii 3pobneHo TeopeTUYHe y3aranbHEeHHSs i 3anponoHOBAHO HOBE BUPILIEHHS
HaykoBOi Npo6neMun CyTHOCTI | KpMMiHaNbHO-NPAaBOBOT OLIHKM NOBTOPHOCTI 3/104MHIB, WO
BUSIBNSIETLCSA Y BUAOINEHHI ICTOTHUX O3HaK AOCNIAXYBaHOIo NOHATTS, BCTAHOBIEHHS A0Or0
3MICTy, CMiBBiIAHOLWEHHI i3 CYMiXKHUMUN NOHATTAMU, @ TAKOX Yy PO3p0bNeHHi npasun
KkBanidgpikauii, ki NOBMHHI 3aCTOCOBYBATUCS Y BUNALKY BYMHEHHS MOBTOPHOCTI 3104UHIB. [ns
LNOCSArHEHHS BM3HAYEHOI METM Ta BUPIWWEHHS NOCTaBNEHMX 3aBAaHb AOCNIAXEHO obcar Ta
3MICT NOHATTS MOBTOPHOCTI 3MI04MHIB, | HA OCHOBI ONpautoBaHHS LOPUONYHOT NniTepatypu Ta
BMBYEHHS Cy[0BOi NPakTUKN BCTAHOBNEHO BMNVB NOBTOPHOCTI 3/104MHIB HA KPUMIHANbHY
npasoBYy KBanigoikaLito 3/104UHIB, WO Oano MOX/UBICTb COOPMYNOBATN Taki OCHOBHI
BMCHOBKMW, SIKi MalOTb HayKOBE Ta NPakTUYHEe 3HAYEHHS:

1. Y Hayui KpyMiHanbHOro Npaea AOCUTb WNPOKO i FMMOOKO AOCNIAXEHO NOHATTS MOBTOPHOCTI
3M104MHIB. Ane, He3BaXkatoun Ha NUMbHY yBary [o uiei npobneMu, npouec 0OpMyBaHHS BYEHHS
MPO MOBTOPHICTb 3/I04MHIB B YKPATHCLKIA KPUMiHANbHO-MPaBOBIV AOKTPUWHI OOCI € CKNAagHUM i
cynepeynusuM. Heasaxatoum Ha 3HaYHY KinbKicTb Ny6nikauii Ta iHWuXx HaykoBMx po3pobok y
LibOMY HanpsiMi, SK 34iNCHIOBATI KBanidpikawito NOBTOPHOCTI 3N04YMHIB i iKi Mpasuna npu Lbomy
3acTOCOBYBaTU Tak i He Byno 3anponoHoBaHo. BiaTak, gaHa MoHorpadoisi € KOMMIEKCHUM
noCniaXeHHaM npobnem kBanicpikauii NOBTOPHOCTI 3/104MHIB.

2. AHani3 okpeMux iCTOpPUYHUX eTanis PO3BMTKY KPUMiHANbHOro 3aKkoHO4aBCTBA Aa0 3MOry
BIOMITUTU NO3UTUBHY TEHAEHLIIO A0 PO3WUPEHHS NOHATTS NOBTOPHOCTI 3/I0YUHIB, PO3YMitouyK
nig Hel He TiNbKW BUNaaky BYNHEHHS OBOX i BiNblie TOTOXHUX 3N104MHIB 32 HASIBHOCTI
3aCyXeHHs, a N BUNnaaky BYNHEHHS TOTOXHMX, OOHOPIOHUX Ta PI3HOPIAHUX 3/T04YNHIB
Hes3aneXxHo Bif 3acydXeHHs. ICTopu4yHMI J0CBig CBIAYNTD, WO 3aKOHO4aBELb BU3HAYaB
nigBuWeHy cycninbHy Hebeaneky 3a BYMHEHHS OEKiNbKOX 3/104MHIB, a MOBTOPHICTb 3/104MHIB
BUCTynana 3acobom ans iHameigyanisauii Ta andpepeHuiadii KpumiHanbHOI BignoBiganbHOCTI.

3. Oocsig 3apybixHux oepxas Bkasye Ha Te, Wwo 3 npuinHaTTam KK YkpaiHu npaBoTBopuicTb
He MPUNUHSETLCS, a B OKPEMUX BMNALKaxX CTa€E We iIHTEHCUBHIWOW. TOMY MONOXEHHS,
BUCHOBKM i NPONO3uLii, siKi MICTATbCS Yy LOCNIAXEHI € aKTyanbHUMN Ta HEOOXiAHUMN.

4. BupiweHHa nuTaHHS kBanidoikauii NOBTOPHOCTI 3N104MNHIB HEMOX TMBe 6e3 3’scyBaHHS
MOHATTS, O3HAK Ta BMAIB NOBTOPHOCTI 3/104MHIB. [JOCNiAXEHHS LMX NONI0XEHb € OCHOBOIO AN
BUPOBNEHHS NpaBmn KBanigpikauii NOBTOPHOCTI 3N04MHIB, OCKiNbKK KBanigikauis BYNHEHOTO,
OKpim BMbopy BianosigHoT cTaTTi (4acTuHm ctatTi) KK, nonsirae Takox y BCTAHOB/EHHI
BiOMNOBIOHOCTI OiIHHS 03HaKaM MOBTOPHOCTI 3MI04UHIB.
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JocnigXxeHo, Wwo KpuMiHanbHO-MPaBoOBUiA 3MICT MOBTOPHOCTI 3/104MNHIB PO3KPUBAIOTb TaKki
O3HaKu:

— MOBTOPHICTb YTBOPIOKOTb ABa i BiNblie 3N104MHN;

— 306epexXeHHs KpMMiHANbHO-NPaBOBOro 3HAYEHHS Xo4a 61 ABOMA 3N104MHAMK, WO
YTBOPOIOTb MOBTOPHICTb;

— BYMHEHHS OBOX i Binblie 3N104YMHIB HEOO4HOYACHO.

OTXe, NOBTOPHICTIO 3/T04MHIB BU3HAETbCS BUMHEHHS 0CODOKO HEOAHOYACHO ABOX YK Binbuie
3/104MHIB, NPUHAMHI ABa 3 SKUx 36epiratoTb KPMMiHANbHO-NPABOBE 3HAYEHHS.

5. 3anpornoHoBaHi y HayLi KpMMiHaNbHOro npaea BapiaHTy NOAiINY MHOXWUHHOCTI 3104MHIB HA
BUAM NOPYLWYOTb BUPOONEHI NOrikoo npasmna nominy noHATTS. Biatak, 3HayHa yactuHa
npobnem kBanigoikawii NOBTOPHOCTI 3N104MHIB 3yMOBNEHI METOA0NOrYHOK NOMUNKOIO:
MOHSATTAM i Knacudpikauieto MHOXWMHHOCTI. TOMy y BUNaaKy BYMHEHHS 0COO0I0 AEKiNbKOX
3/104MHIB OOUINIbHO rOBOPUTU NPO NMOBTOPHICTb 3M104UHIB, SiKa OXOMMIOE YCi BUNAAKN BYNHEHHS
LBOX i Bifblie 3N04YMHIB HE3ANEXHO Bifl IX TOTOXHOCTI, 0AHOPIAHOCTI Y/ Pi3HOPIAHOCTI, a
TakoX 3/104MHIB, SKi NOB’A3aHi 3 NonepenHiM 3acyAXeHHSM Ta He MoB’a3aHi 3 nonepenHim
3aCy O XEHHSM.

6. [ocniaxeHo, Wo Tak 3BaHa peasibHa CyKyMnHICTb 3/I04MHIB 3a CBOIMU 03HaKaMmu 36iraetbcs 3
MOBTOPHICTIO 3M104MHIB i, BIANOBIAHO, CTAHOBUTb NMOBTOPHICTb PiI3HOPIAHUX 3n04mHiB. WWoao Tak
3BaHOT igeanbHOi CyKYNHOCTI 3/T04YUNHIB, TO BOHA BiOMEXOBYETbCS Bifl MOBTOPHOCTI 3/104MHIB 3a
[OCTaTHIMM 03HaKkamu, a came — Pi3HUM HYacOM BYMHEHHS 3/104MHY Ta PI3HOIO KiNbKICTIO AisiHb.
Peungus 3n04nHy — Lie B NOBTOPHOCTI 3/104MHIB, SKUIA XapakKTEPU3YETLCA TUM, WO HOBUIA
YMUCHUIA 3M04UH BYMHEHO 0CODO0I0, HE3BAXKAKOUM HA 3aX04MN KPUMIHANBHO-NPABOBOro BMUBY,
IO BXE 3aCTOCOBYBANNCS 40 Hel paHiwe.
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7. BctaHoBNEHO Taki lopUONYHO 3HAYYyLWi KpUTEpIi Nodiny NOBTOPHOCTI 3M104MHIB Ha BUAKW: 1) 3a
XapakTepoM BYNHEHUX OisiHb: MOBTOPHICTb TOTOXHMX 3M104NHIB; MOBTOPHICTb OL4HOPIOAHUX
3/104UHIB; MOBTOPHICTb PI3HOPIOHUX 3/I04YUHIB; 2) 3a HASIBHICTIO CYAMMOCTI: MOBTOPHICTb, SKa
NnoB's3aHa i3 3aCyAXEHHSM; NOBTOPHICTb, SKa He NOB’A3aHa i3 3acyoXeHHsAM; 3) 3a
KPVMiHa/IbHO-NPaBOBUM 3HAYEHHSIM: MOBTOPHICTb K KBaNigpikytoya 03Haka; MoBTOPHICTb 5K
obcTaBurHa, Wo 06TAXYE NoKapaHHs.

8. BuaineHo Bunankun, Konv NOBTOPHICTb BNAMBAE HA KPUMiIHANbHO-NPaBOBY KBanigikadito: a)
AKIWO Yy CTaTTi, sKa BCTAHOBJIOE BiAMNOBIAANbHICTb 32 NOBTOPHUI 3/104MH, HasBHA
KBanigpikytoua 03Haka «BYNHEHHS 3/104MHY NMOBTOPHO»; 6) SKLWO Yy CTATTi, SKa BCTAHOBIIIOE
BiANOBIAANIbHICTb 3@ MOBTOPHUI 3N104MH, BiACYTHSA KBanipikyroya 03Haka «BYNHEHHS 3/104MHY
MOBTOPHO».

9. O6rpyHTOBaHO, WO KBanigikauis NOBTOPHOCTI TOTOXHMX, OAHOPIAHUX Ta PI3HOPIAHNX
3/104UHIB 3AINCHIOETLCS 3a CYKYMHICTIO cTaTel, TOBTO KOXEH 3i 3N104unHiB noTpebye
CaMOCTINHOT KPUMiHaNbHO-MPABOBOI OLHKN Ta CAMOCTINHOr 0 BigobpaxeHHs y chopmyni
kBanicgpikauii. Bigrak, yci Buon noBTOPHOCTI 3/T0YNHIB MOXHA KBanigoikysaTtu BignosigHO 00
OLHOro npasuna keanigikauii TOBTOPHOCTI 3M104NHIB.

3anponoHoBaHuiA Niaxia WwWono keanigoikauii NOBTOPHOCTI 3N104MHIB 3abe3neyye LOTPUMaHHS
MNPWUHUMNIB NOBHOTHW, iHOMBIAYaNbHOCTI, TOYHOCTI Ta 3aKOHHOCTI kKBanidpikauii. BionosigHo 0o
HaBeeHOi aprymeHTauii po3pobneHi npasnna Kkeanidikauii NOBTOPHOCTi 3N104UHIB.

10. Ins nigBuWeHHS SKOCTi HOPMATUBHOIO PerynioBaHHA KPUMiHaNbHO-NPaBOBMX BiAHOCUH,
SIKi CTOCYIOTbCS NMPaBWJIbHOCTI KBanigoikaLii MOBTOPHOCTI 3N104MHIB, MPOMOHYETbCS BHECTU TaKki
3MiHn Ta gonoBHeHHS y KK YkpaiHu:

10.1. Y 3B’93Ky 3 y4OCKOHANEHHSM HOPMaTUBHOIO BU3HAYEHHS NMOBTOPHOCTI 3/104UHIB Ta
okpemux nonoxeHb cT. 32 KK YkpaiHn nponoHyeTbCa BHECTU 3MiHM OO0 L€l CTaTTi | BUKNacTu
il y Takin pepakuii:

«1. TTOBTOPHICTIO 3N104MHIB BU3HAETLCS BYNHEHHS 0COOO0I0 HEOAHOYACHO ABOX Y Binblue
3/104MHIB, NPUHANMHI ABa 3 SKMX 36epiraoTb KPUMiHaNbHO-NPaBOBE 3HAYEHHSI.
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2. [Npy BYNHEHHI [EeKiNbKOX TOTOXHUX AisiHb, 06'€4HAHMX EAVHMM YMUCTIOM, MA€E MicLie
NPOAO0BXYBaHWNA 3N0YNH.

3. MNMoBTOPHICTb BiACYTHS, SKIIO 32 paHiwe BYNHEHWIA 3104MH 0COBy Byno 3BiNbHEHO Bifg
KPUMiHaNbHOI BiANOBIiAANbHOCTI 3a nigcTtaBamMy, BCTAHOBIEHNMU 3aKOHOM, 3BifIlbHEHO Bif,
nokapaHHs Ta oro BinbyBaHHS, NnoraweHo abo 3HATO CyAMMICTb».

CrtartTio 33 «CyKyrnHICTb 3/104MHIB» BUKJTIOHUTW.

CrartTio 35 HaseaTu «[1paBoBi HAcNigKyM NOBTOPHOCTI 3/104MHIB».

10.2. Y 3B’43Ky i3 pO3LWMPEHHAM 00CAry NOHATTS NOBTOPHOCTI 3M104MHIB NPOMOHYETLCS:

—n.1 4.1 cT. 67 KK Ykpainu Buknactu B Takiin pefakLii: «<BYNHEHHS 3N104MHY 0C0O0I0, Ska
paHiWwe BYNHUNA 3N0HUH»;

— HasBy po3ainy VIl KK YkpaiHu «[1oBTOpHICTb, CyKYMNHICTb Ta peungnse» 3amiHUTK Ha
«[1OBTOPHICTb 3/I04UHIB»;

— y cT. 70 KK YKpaiHn TepMiH «CyKYMHICTb 3104MHIB» 3aMiHUTN TEPMIHOM «BYMHEHHS
JNEKiNTbKOX 3/TOUNHIB».

10.3. Ockinbku y ynHHoMy KK YkpaiHn HeMae 4iTKOT BKa3iBKM Ha Te, WO KOXEH 3/104UH
nignsarae caMmocCTilHi kBanidpikauii, wo 6yno Buwe obrpyHTOBaHO, 3aNPONOHOBAHO AOMOBHUTM
3aranbHy yactuHy KK YkpaiHun HoBoto ctaTTeto y posgini VII Takoro amicty:
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«CtatTta 32-1. lNpaBuna kBanigpikauii NOBTOPHOCTI 3N104YMHIB

1. 3N04nHW, SIKi YyTBOPIOKOTb NMOBTOPHICTb, KBaNiguiKytoTbCs 3a CyKynHicTio ctaTein Ocobnusoi
yacTuHu uboro Kogekcy.

2. Mpy NOBTOPHOCTI 3/104MHIB LWOA0 KOXHOr0 3 HUX 3MiNCHIOETbCS NOCUNAHHS Ha CTaTTIO,
yacTuHy ctatTi Ocobnmeoi YacTuHM Uboro Kogekcy, a SKIo 3M104MH € HE3aKiHYeHUIA Y
BYMHEHMI Yy CMiBYYaCTi — TaKOX Ha BiAMNOBIAHI CTATTI, YaCTUHW cTaTen 3aranbHOi YaCTUHN
uboro Kogekcy».
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