Po3pin XX Cyaoumictb

§ 1. MoHATTa cyanmocrTi

1. CyauMicTb € NPaBOBUM HACTiAKOM 3aCyAXEHHS 0CObY BUPOKOM Ccyay A0 KPUMiIHANbHOro
nokapaHHsi. 3a CBOIM 3MICTOM BOHA BMPaXaeTbCsl B TAKOMY CTaHi 0cobu, KWl NOB'S3aHW 3
NEeBHUMU LMBiNIbHO-NPaBOBMMM | KPUMIHANBbHO-MPaBOBUMM 0OMeXeHHsMK. CaMe ToMy B
niTepatypi CyauMICTb YacTo BU3HAYalOTb SK HEraTUBHUIA NPaBOBUIA CTaTyC 0cobu.

Tak, 4. 3 cT1. 6 KoHcTuTtyuii Ykpainm nepenbayae, wo He moxe 6yt obpaHum 0o BepxosHoi
Pagu YkpaiHu rpoMagsiHuH, SKMin Mae CyAUMICTb 3a BYMHEHHS YMUCHOIO 3/104MHY, SKLWO LS
CYOUMICTb He noratweHa i He 3HsATa Y BCTaHOBIEHOMY 3aKOHOM nopsaaky. Y BianoBioHMX
3akoHax YKpaiHu BcTaHoBNeHa 3abopoHa Ha 3aHSATTS nocaam Npokypopa, Cyadi, BUKOHaHHS
CPyHKUi agBokata Towo ocobamu, SKi MalTb CyaUMICTb.

2. CyoumicTb, i B UbOMy Ti BaXMBE couianbHe NpU3Ha4YeHHs, Mae CBOEID METOIO
nonepeanXeHHsl BUNHEHHSI HOBUX 3/TOYMHIB SIK 0C0D010, WO MaE CyaAMMICTb, TaK i iHWMMK
ocobamu.

MincTaBoto CyaMMOCTi € HasiBHICTb 0OBUHYBaNbHOIrO BUPOKY cyay, SKuii HabpaB 3aKOHHOT Cunu
i KM ocoba 3acyaXYyeTbCS 40 NEBHOro NokapaHHs. TOMy Takumu, WO He MalTb CYOMMOCTI,
BM3HatoTbcs (4. 3 CT. 88):

a) ocobw, 3acynXeHi BUpokom cyay, 6e3 npusHa4yeHHs MoKapaHHS;

6) ocobu, 3acyXeHi BUPOKOM CyAy, i3 3BiIbHEHHSM Bif, MOKapPaHHS;

B) ocobwm, siki Binbynu nokapaHHs 3a AiiHHA, 3NI04MHHICTb | KapaHiCTb SKNX BUKNOYEHa
3aKOHOM.

YacTtuHa 4 cT1. 88 KK BM3HaAE TakmMum, WO HE MAKTb CyAUMOCTI, TakoX ocib, siki Bynu
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peabiniToBaHi.

3. BignosigHo 0o 4. 2 c1. 88 KK cyauMmicTb Mae npaBoBe 3HAYEHHS Y pasi BUNHEHHS HOBOTO
3/104MHY, @ TaKOX B iHWKMX BUNagkax, nependadveHnx aakoHamm YkpaiHu.

Anani3 Hopm KK cBigumnTh Npo Te, Wo 3akK0oH nepeabadyae cyanMicTb Sk 06CTaBuHY, 3 SIKOO
NOB'A3YI0TbCS HaMBiNbW CyBOPI KPUMiIHANBHO-NPABOBI HACNIAKKN ANs 0cobw, sika, Maroym
CYOUMICTb, 3HOBY BYMHIOE 3N04MH. Tak:

a) peunamnBoM 3/104MHIB SiK Hanbinbw Hebe3ne4yHUM BUOOM MHOXMHHOCTI BUSHAETbCSA
BYMHEHHSI HOBOrO YMUCHOMO 3/104MHY 0C00010, sika Mae CyOMMICTb 3a YMUCHMWIA 3N104UH (CT. 34);

6) 3104MH MOXe ByTM BU3HAHWIA MOBTOPHUM, SIKWO CYAMMICTb 3a NepWwmnin 3104nH He Byno
noraweHo abo 3HSATO (4.4 ¢1.32);

B) MOBTOPHICTb 3/104MHY Ta PeELMAMB € 06CTaBMHaMM, SKi 0O6TSXYyIOTb nokapaHHs (n. 1 4.l
CT.67);

) cyamMicTb, Ik MpaBnio, BUKOYAE 3aCTOCYBaHHS A0 0Cc0obU, sika BYMHMMA HOBUIA 3M104UH,
NiNbroBMX iIHCTUTYTIB KPMMIHANBbHOrO Npaea, Hanpuknam, 3BilbHEHHS Bif KPUMiHANbHOI
BignosiganbHOCTI (cTatTi 45-47);

I') y 6aratbox ctatTsix Ocobnusoi yactuHu KK cyammicte nepenbdadaetbes sk kBanigoikytoya
abo ocobnmeo kBanigikytoya o3Haka. Hanpwvknag, xyniraHcteo 6yae ocobnmeo
KBanidpikoBaHUM, SIKLLO BOHO BYMHEHE 0Cc00010, Sika Mae CyaAuUMIiCTb 3a XyniraHcTBo (4.3 ¢T.296).

Llein nepenik KpnMiHanbHO-NPaBoBUX 0OMEXEHb 0OCTaTHbOK MiPOK NOKa3Yy€e 3HAYEHHS
IHCTUTYTY CyAUMOCTI B KPUMiHANIbHOMY Mpasi.
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4. BinnosiaHo Ao 4. 1 ¢1.88 KK ocoba BM3HAETbCS Takoto, WO Ma€ CyaMMICTb, 3 AHS HabpaHHS
3aKOHHOI CMM 06BUHYBaNbHMM BUPOKOM i [0 NOraweHHs abo 3HATTS CyaMMOCTI.

OT1xe, CyamMiCTb NOWMPIOETLCS Ha: 1) CTPOK BiabyBaHHA NokapaHHs; 2) i, KpiM Toro, y
BUNankax, nepenbadyeHnx 3aKkOHOM, Ha NEBHWIA CTPOK MiCNs BiabyTTS NoKapaHHs.

O4yeBnAHO, WO NPOTSroM LbOro Yacy ocoba, sika Mae CyanMICTb, MOXE BUNPaABUTUCS, MOXYTb
ICTOTHO 3MIHMTMCSA XUTTEBI YMOBU, NOBEiHKA 0COOM.

Tomy 3akoHoaBeupb nepenbadvae MOXNMBICTb NPUNMHEHHS CYyAMMOCTI | TUM camMnM
MPUNMHEHHS MOB'A3aHUX 3 HEl0 0OMEXEHb.

YactuHa 1 c1. 88 KK Hasueae nBa Buav npunMHEHHs CyAUMOCTI: Ti NOraweHHs i 3HATTS.

§ 2. lNoraweHHA CyAUMOCTI

1. lNoraweHHs cyamMMocCTi-ue asToMaTuyHe i NPUNMHEHHS NPY BCTAHOB/IEHHI NEBHMX,
nepenbayeHrx 3aKOHOM YMOB.

CONOBHWM 3 HUX € HEBYMHEHHSI 0COB0I0 MPOTArOM CTPOKY CYAMMOCTi HOBOTO 3M104MHY.

CrtatTta 89 KK BCTaHOB/MIOE ANdEPEHLINOBaHI CTPOKW NOraleHHs CyanMOCTi 3aneXHOo Bif
BUAY i CTPOKY MOKApaHHS, BiAbyToro BUHHMM. Tak, BiANOBIAHO A0 NyHKTIB 12 cT1.89 y 0Cib,
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3BiNbHEHUX Bif BiabyBaHHs nokapaHHs 3 BunpobyeaHHsM (cTaTTi 75 i 79 KK), cyaumictb
norawaeTbCs Npv CNpusaTANBOMY nepebiry icnMToBOro CTPoky. Akwo takmm ocobam 6yno
NPU3Ha4YeHO BMPOKOM Cyy A0OaTKOBE NokapaHHs, CTPOK SKOro NepeBuLLye iCnUTOBUI CTPOK,
TO CYyOMMICTb MorawaeTbCcs nicns BiabyTTS LbOro 4OAATKOBOro NokapaHHs.

Y Deskux Bunagkax CyauMiCTb norawaeTbCcs caMmmm ¢oakToMm BigbyTTs nokapaHHs abo
3BifIbHEHHSA Bif HbOro. Tak, 3rigHo 3 nyHkTamn 314 cT1. 89 KK cyanmicTb norawaerbcs nicns
BiLOYTTS Takmx nokapaHb, Sk no3baBneHHs npasa obiiiMaTy NEBHi Nocaam Y 3anMaTuncs
neBHoto aisnbHicTio (cT. 55 KK), cnyx60Bi 06MexeHHst ans BiicbkoBocnyx6oBus (cT. 58 KK),
TPYMaHHS B aMcumnniHapHoMy 6atanbiioHi BiicbkoBocnyx6o08LiB (cT. 62 KK) abo 3 MOMeHTY ix
NOCTPOKOBOro 3BiflbHEHHS Bif UMX BUAIB NOKapaHb. Tak caMo norawaeTbcs CyanMiCTb y pasi
BiZOYTTS NOKapaHHS BIiCbKOBOCNYXOOBLIEM Ha raynTBaxTi 3amMiCTb apeLTy.

CratTts 89 KK nepenbayae TakoX noraweHHs cyanMocTi nepebiroM BCTAHOB/IEHOrO B 3aKOHi
CTPOKY nicns BiAbyTTs1 0COH0K OCHOBHOIO i OAATKOBOrO nokapaHHs. TpuanicTb LMX CTPOKIB
BCTAHOBJIOETbCA 3aNEXHO Bif, BUAY NOKAPaHHS i CTYNEeHS TAXKOCTI BYUHEHOrO 3M104MHY. Tak,
n. 5 nepenbavae CTPOK NoOralweHHst CyaAMMOCTi B OAUH PiK, SIKWO ocobwu Biabynu nokapaHHs y
BUAi wTpady, rpomancbkmx pobit, BunpaeHux pobit abo apewTy, a ans ocib, ski Bianbynu
NoKapaHHs y BMAi 0OMeXeHHS BONi, CTPOK MOralweHHs CyAMMOCTi LOPIBHIOE ABOM pokaM (M.6).

Y nyHkTax 6-9 c1. 89 KK cTpoku noraweHHs CyauMoCTi AndepeHLiloiTbCs 3aneXHOo Bif
KaTeropii 3n104MHiB (CT.12), 0 SKUX HANEXWUTb BYMHEHWI 3aCy0KEHUM 3N104MH. [1Na 3N04nHIB
HEBENMKOI TAXKOCTI - ABA POKMW; CEPEnHbOT TAXKOCTI - TPU POKMU; TAXKUX - WICTb POKIB;
0COBNMBO TAXKUX - BiCiM POKIB.

3akiH4yeHHst nepenbayeHux ct1. 89 KK cTpokiB CyaAMMOCTi 3a yMOBMU, WO nepebir CTPoKy He
nepepuBaBcsl BYMHEHHSIM HOBOTO 3/104MHY, AO3BOJISIE BBAXAaTu 0Coby Takot, sika He Mae
CYAMMOCTI, WO € BaX/IMBUM YMHHMKOM peani3auii npas noanHN.

2. Y 3B'A3Ky 3 TWM, L0 NOralweHHs CyAMMOCTi NOB'A3YETbCA 3aKOHOM 3 NepebiromM NeBHNX
CTPOKIB, BaX/IMBe 3Ha4YeHHs MatoTb nepeadadeHi ct. 90 KK npasuna o64mMcneHHst Lmx CTpokiB.

YactumHa 1 c1. 90 KK BCTaHOBNMOE 3aranbHe npasuso, BiAMOBIAHO 00 SKOr0 CTPOKW MOraweHHs
CYZMMOCTi 064NCNIOI0TLCS 3 AHS BiAOYTTS OCHOBHOIO i [OAATKOBOro NokapaHHs. Tak, SKLwo
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ocoby 6yno 3acynXeHo [0 YOTMPbOX POKiB N036aBneHHs BOJi (OCHOBHE NOKapaHHs) i TPbOX
pokKiB N036aBneHHs npaea obiiMaTn nocaam, NOB'A3aHi 3 MaTepianbHOK BiANOBIAANBHICTIO
(DopaTkoBe NokapaHHs), CTPOK MoralleHHs CyamMMocTi moYHe ob4mncntoBaTucs Tinbky nicns
BiZOYTTS 0OOATKOBOro nokapaHHs, To6To nicns 3akiHYeHHS CEMU POKiB, TOMY WO TiNbKKW NiCNS
LbOro cTpoky ocoba byae BBaXaTucst Takoto, Wo Biabyna sik OCHOBHe, TaK i 4OAATKOBE
nokapaHHs.

Y peskux Bunagkax CTpoK noraweHHs CyamMMocCTi CnaMBae 04HO4aCcHO 3 CTPOKOM OaBHOCTI
0b6BMHyBanbHoOro Bupoky. YactmHa 2 c1. 90 KK cneuianbHo nepenbayae Taky cutyadito,
BKasytouu, WO B CTPOK MOraweHHs CyanUMOCTi 3apax0oByeTbCS Yac, NPOTSAroM IKOro BUPOK He
6yno BMKOHAHO, SIKWO MPpU LbOMY OABHICTb BUKOHAHHS BUPOKY HE nepepuBanacs. AKwo BUPOK
He ByNno BUKOHAHO, CyAMMICTb NOrawaeTbCcs No 3akiHYeHHi CTPOKiB 4ABHOCTI BUKOHAHHS
BMpoKy (cT.80 KK).

Y 3B'A3KY 3 WWMPOKUM 3aCTOCYBaHHSM YMOBHO-AOCTPOKOBOrO i JOCTPOKOBOro 3BifIbHEHHS Bif
NOKapaHHS, a TakoX 3aMiHM NokapaHHs Binbl M'SKUM, BUHUKAE NUTAHHS, SK 064MCnoBaTK B
LMX BMNagKax CTPOK MOraleHHst CyaMMOCTi: 3 MOMEHTY BiabyTTs nokapaHHs, BU3HA4YEeHOro
BMPOKOM Cyly, 4/ 3 MOMEHTY 3BiNlbHEHHS. 3aKOH BupiWwye i ue nutaHHa. Y 4. 3 ¢T. 90 KK
BCTAHOB/NEHO: SIKWO 0coby H6yno AOCTPOKOBO 3BiIbHEHO Bif BiAOYBaHHS NMokapaHHs, TO CTPOK
NoraweHHs CyanMOCTi 0BYMCNIOETLCS, BUXOAAYM 3 PaKTUYHO BigOyTOro CTpoky, ane 3
MOMEHTY 3BiflbHEHHS Bif BifOyBaHHS MoKapaHHS (OCHOBHOrO i [oaaTKoBoro). BignosigHo 4o u.
4 cT1. 90, 9KWwo HeBiabyTy YacTMHy nokapaHHs 6yno 3aMiHEHO Binbl M'AKMM NOKAPAHHSAM, TO
CTPOK MOraweHHs CyaAnMOCTi 064YMCNIOETHCA 3 MOMEHTY BiAOYyTTS BiNbw M'SKOro nokapaHHs
(OCHOBHOrO i 4OAATKOBOr0). Akwo 3a3HayeHi B 1. 90 KK cTpokm BuTiKatoTh 6e3 ix nepepsm
BUMHEHHSIM HOBOIO 3/I04MHY, TO 0coba BBaXaeTbCs TAKOH, WO He Mae cyanmMocTi. MNpoTe SKwo
ocoba, sika Bifbyna nokapaHHs, [0 3aKiHYEHHS CTPOKY NOralweHHs CyAMMOCTi 3HOBY BUMHUTb
3/104UH, TO BiANOBIAHO A0 4. 5 cT. 90 KK cTpoK noraweHHs cyanMocTi nepepmsBaeTbes. Y
LbOMY pasi BiH NoYnHae ob4McnioBaTUCS 3aHOBO (3 CaMOro Novatky) nicns akTU4YHOro
BiZOYTTS NOKapaHHS (OCHOBHOIO i 4OAATKOBOr0) 3a OCTaHHiIn 3104MH. OTXe, 3 LIbOro MOMEHTY
OynyTb OLHOYACHO TEKTW ABA CTPOKWU MOraweHHs CyAMMOCTi: 3a Nepwuii i opyruin 3no4mnHun. Lli
CTPOKM 0O4MCNIOTLCS NapanefbHO (He CKNanalTbes i He MOrMMHAKTLCS) | 3aKiHYYTbCA
KOXHWIA CaMOCTINHO, 3aNneXHO Bif iX TpUBanocCTi.
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§ 3. BHATTA CyANMOCTi.

1. 11ig 3HATTSAM CyAMMOCTI PO3INNETHCS NPUNNHEHHS CYyAUMOCTI pilleHHAM cyay. [1pn 3HATTI
CYZLMMOCTI Ha BigMiHy Bif Ti noraweHHs nepebir BCTaHOBNEHOrO 3aKOHOM CTPOKY i HEBYMHEHHS
0CO000t0 HOBOrO 3/104MHY caMi Mo cobi, aBTOMATUYHO, HE MPUMMNHAKOTL CTaH CYANMOCTI.
MoTpibeH po3rnag uboro NMTaHHSA cyaoM. 3aKoH He 3000B'A3ye cy, a nvwe Hagae homy
NpaBo Ha NiAcTaBi KOHKPETHUX 06CTaBUH CnpaBu 3HATA 3 0COBM CyaUMICTb.

2. BHATTA CyAUMOCTI MOXMBO Nvwe A0 nepebiry CTPOKIB NoraweHHs cyaMmocTi,
nepenbayeHnx y ct. 89 KK. Tomy BOHO 3aBX AU € 0OCTPOKOBUM.

Ons 3HaT1T5 cyammoctTi 3rigHo 3 ¢T. 91 KK HeobxiaHi Taki ymoBu:

1) BipOYTTS 0cob0I0 NoKapaHHs y BUAi 0bMexXeHHs Boni abo no3baBneHHs BOi;

2) 3aKiH4eHHS He MeHLLe MONOBMHM CTPOKY MoraleHHs cyammocTi, nepenbdbadeHoro B ¢1.89 KK;

3) BCTAHOBNEHHS CYOM TOro, Wo ocoba 3pa3koBo NOBEIHKOK i CyMNIHHUM CTaBNEHHSM 00
npaui noBena CBOE BUNPAaBIEHHS.

[Nsi 0OCTPOKOBOrO 3HATTS CYAMMOCTi HeobXifHa CyKyMnHICTb LIMX YMOB.

SKWWO Cy [ BCTAHOBUTb HASBHICTb LMX YMOB, BiH YXBaSOE PillEHHS NPO 3HATTS 3 0COOU
CYZAMMOCTI, nicns 4oro ocoba BU3HAETLCS TAKOO, WO HE MA€E CyAMMOCTI.

SIKWWO cyl HE BBAXae 3a MOX/IMBE 3HATM CyAMMICTb, TO ocoba NpoLOBXYE BBaXaTunCs
CYLMMOI0 | MepeTepnnoBaTN NOB'a3aHi 3 HEKD 0OMEXEHHS L0 MOBHOrO 3aKiHYEHHS
nepenbayeHnx 3aKOHOM CTPOKIB MOraweHHs CyANMOCTi.
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Mopspok 3HATTSA cyaumocTi BctaHosmoeTbes KK Ykpainu (4. 3 ct1. 91 KK).
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