Po3spin VI Cknap, 3n104MHy

§ 1. MoHATTA | 3HayeHHs1 cKnaay 3N104YUHY

1. Cknapg 3M104UHY - e CYKYMHICTb BCTAHOBNEHUX Y KPUMiHAIbHOMY 3aKOHi LOPUANYHNX 03HaK
(06'€KTMBHMX | CYO'EKTUBHUX), WO BN3HAYAIOTb BYMHEHE CYCMiNbHO HEOE3neyYHe OisHHS SK
3/104MHHE. 3 LbOro BM3HAYEHHSA BUMAMBAE, WO BU3HAHHSA TOMO YU iHWOrO CycninbHe
Hebe3neyHoro OisiHHSA 3N104MHOM € BUKJIKOYHM NPaBOM 3akoHo4aBLs, TO6To BepxoBHoi Paam
YkpaiHu. Came TyT ofepXye CBOK peanidaLio NpuHLmMn:

"Hemae 3no4nHy 6e3 BKasziBKM Ha T€ B KPUMiHANbHOMY 3aKOHi". 3 iHWOro 60Ky, y YAHHOMY
3aKOHOLABCTBI MICTUTLCS BUYEPMHWIA NEPENiK TUX CYCMiNbHO HEOE3NEeYHUX AisHb, SKiy fJaHW
MOMEHT BM3HAYeEHi siK 3N104MHHI. OTXe, ans Toro, wob 6yab-ske cycninbHe HebeaneyHe
LiSiHHA, WO 3yCTPIYaeTbCs B peanbHOMYy XMUTTi, HABYNo cTatycy 3N104MHY, HEOOXiAHO, WO6
LisSiHHA aaHoro Buay 6ynm BU3HA4YeHi 3aKOHOAABLEM SIK 3M04UHHI. TinbKK 3a Taki cycninbHe
Hebe3neyHi gisHHA niognHa Moxe ByTy NpUTArHyTa A0 KPUMiHANBHOI BiANOBIAANBHOCTI i A
MoXe ByTu nprusHaveHe KpuMiHanbHe nokapaHHs. Biactyn Big Uil BUMOrn moxe npussecTu
Ha NpPakTu1Ui A0 NOPYLWeEHb 3aKOHHOCTI 11 0OMeXeHHs npas rpomMansH. 2. Tinbky 3aKOHOAABELb
y HOpMax 3akoHy 3a A0MOMOro0 3akpinneHHs BiAnoBiAHNX 06'€eKTUBHIUX i CY6'EKTMBHMX 03HAK
BU3HAYae, SKi 3 BYNHEHUX CyCniNbHO HeBE3NeYHMX AisiHb € 3no4nHamu. MNprnyomy
3aKoHOAaBeLb He B 3M03i (Ta y LbOMy i HeMae HeobXifHOCTI) BUAINUTY | HOpMaTUBHE
3aKpinnTN BCIO CyKYMHICTb 03HAaK KOHKPETHOro 3104MHY. By ab-aKuin KOHKPETHUA 3N104UH
(BBUBCTBO, Kpamixka, XyniraHcTBo) MatoTb 6e37i4 03HaK. Yumano 3 Hux B3arani He MaioTb
6e3nocepenHbOro BiAHOWEHHS [0 PO3B'SA3aHHA MUTAHHS MPO 3NI04MHHICTb | KapaHiCTb LisiHHS.
ToMy 3akOHOOaBeLb BUAINSE 3 YCIET CYKYNHOCTI 03HaK, SKi XapakTepusyrTb TOM Y IHWNIA
3M104MH, HanbiNbWw BaX MBI, 3HAYYLi 1 HANTUNOBILLI, WO 0OAHAKOBO NPUTAMaHHI BCiM 31041HAM
LaHOoro suay.

OT1Xxe, 0bcar o3Hak, WO XapakTepuayTb KOHKPETHO BYMHEHWIA 3M104MH, 3HAYHO WYpLe 3a
obcar TMX IopUAMYHE 3HAYYLLMX 03HAK, WO BM3HAYalOTb CycninbHe HeGe3neyHi diSHHS NeEBHOMo
BUAY K 304MHHI. B TOI Xe yac cknan 3M104MHy BUCTYNae i K Binbl WMpoke NOHSATTS, 60 BiH
MICTUTb XapakTepUCTUKY HE OLHOIr0 KOHKPETHOro 3/104MHY, a BCiX 3M104UHIB OAHOro BMAaY.
ToMmy npu BCTAHOBNEHHI 03HAK cknaay B KOHKPETHO BYMHEHOMY 3/I04MHI MOTPIOHO NTK He
LWNSXOM X OTOTOXHEHHS, a Yepes iX BUSIBNEHHS Y BYNHEHOMY LisiHHI | 3iCTaBNEHHS 3 03Hakamu
(enemeHTamn) BUOOBOrO MOHATTS CKady 3/104UHY, 3aKPINAEHOro B KPUMiHaNbHOMY 3aKOHI.

dopMy NtoKYM 03HAKM KOHKPETHOrO CKNaay 3/104MHY, 3aKOHOAABELb 3aBX AN BUXOAUTb 3 TUX
3akpinneHux y Hopmax 3aranbHoi YactuHu KK 03HaK 3M104MHY, WO MatoTb 3aranbHui
xapakTep i BXoaaTb 0O cknany 6ynb-aKoro 3n104mHy. Hanpuknag, npy uboMy 3aBXAau
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BPax0BYOTbCS 3akpinneHi y ctatTtsax 18, 19 i 22 Bumoru o cyb'ekta 3n104MHy (dpi3nyHa,
ocyaHa ocoba, sika AoCSrna BU3HA4YeHOro B 3akOHi Biky). TOMy BXe Npu KOHCTPYIOBaHHI
KOHKPETHUX KPpUMiHaNbHO-NPaBOBMX HOPM HeEMae HeobXiAHOCTI KOXHOro pasy BKkasyBaTu Ha
BUMOIM A0 3aranbHOi xapakTepuUCcTMKKM cyb'ekTa 3no4nHy. Tak camo, ik HeMae HeobXinHOCTI B
KOXHii ctatTi KK po3kpuBatu 3MiCT ymucny i HeobepeXXHOCTi, OCKiNbKM 3MICT LUX MOHSATb
3akpinneHnn y ctattax 24 i 25 KK.

HawyacTiwe B KOHKPETHI KpMMiHaNbHO-NPaBOoBili HOPMi HaNbiNbw NOBHO 3aKOHOAABLIEM
3aKPINnITbCS 03HaKM 06'EKTMBHOT CTOPOHW. Lle BUKAMKaHo TuM, Wwo BOHW B BinblIoCTi
BMNAaAKiB iHOUBIAYaNbHI | NPUTaMaHHI TiNbKW LM 31104MHAM.

Cnig matn Ha yBasi 1 Te, WO B KPMMiHANbHO-NPaBOBI HOPMI 3aKPIiNTbCA BKasaHi 03Haku 3
ypaxyBaHHSM Li/i BAKOHABLS B 3aKiHYEHOMY 3N104UHI. Binobpaxartu X y KOHKPETHi HOPMI
0COBNMBOCTI LUMX 3N0OYUHIB 3 ypaxyBaHHSAM CTaLili BYUMHEHHS 3N04MHY i PiI3HOT PONi Y HbOMY BCiX
cniBy4yacHuUKiB Hemae HeobxigHOCTI, agXxe Li 0cobNMBOCTI, Y CBOIO Yepry, MatoTb 3arafbHui,
TUNOBMWI ONS BCiX 3M04YUHIB XxapakTep i TOMy 3akpinneHi B 3aranbHin yacTtuHi KK y crartsax
13-16, 26-28.

Takmm 4mMHOM, y HopMax 3aranbHOi YaCTUMHN MICTATbCSA Nuwe Ti 06'eKTMBHI | Cy6'eKTMBHI 03HaKM
cknagy, Wo npuTamaHHi ycim 3no4nHam abo 6aratbom 3 Hux. Came Ui 03HaKM B MOEOHAHHI 3
03Hakamu, onucaHMMm B KOHKPeTHUX HopMax OcobnnBOT YacTUHW, | YyTBOPIOOTb CKnamg
KOHKPETHOr0 BYMHEHOTO 3/TI04NHY.

3. Baxnueo 3a3Haumtu i Te, WO cKnam 3M04UHY - Lie peanbHO iCHylo4a CUCTeMa 03Hak, a He
nnia noacbkoi gpaHTasii abo npocTto Buraaka. A skiwo Le 06'ekTMBHA peanbHiCTb, TO il MOXHa
nidHaTW i BUKOPUCTATU B NPAKTUYHIA OiSNbHOCTI.

3BuyariHo, KON M1 rOBOPMMO, WO BCi 03HAKWN Byb-SKOro cknamy BK/KOYEHI B TOW YW iHWWIA
KPVIMiHa/IbHUIA 3aKOH, TO MPWY LibOMY BPaxOBYETbCH, WO Lji 03HAKW 30BHI HE 3aBX AN O4EBUHI,
60 BOHM NEBHOIO MipOot0 hopManizoBaHi i y caMoMy TEKCTi 3aKOHY MOXYTb 3a3HavyaTtuncs sk
6e3nocepenHbo, Tak i Hepes3 CUCTEMY IOPUANYHUX MOHSTb | KaTeropin.

Tak, y ct. 185 KK gocutb OoknanHO 3akpinneHi 03Haku cknagy Kpamixkku, sk TAaEMHOM0O
BMKPaOEHHS 4y>XOoro MamHa. TyT 3a3Ha4yeHnin npeaMeT NocaraHHs (4y>Xe ManHo), onncaHunm

2/12



Po3pin VI Cknap 3n104MHy

xapakTep fii (TaEMHe BUKpaAeHHS), ane B TO Xe 4Yac Hi4oro He roBopuTbCs Npo cyb'ekTa
3/1041HY, POPMY BMHU 1 iHWI O3HAKM LUbOro cknaay. Yci Ui 03Haky MatoTb 3aranbHuUin xapaktep
i TOMy 3akpinneHi B HopMax 3aranbHoi YacTuHK, [0 SKKX i NoTpibHO 3BepTaTtucs. Hanpuknag,
3i 3amicTy ctateit 18, 19§ 22 BunnmBae, Wo cy6'eKTOM Kpamixku Moxe O6yTun nuwe ocynHa
ocoba, siKili 4O BYMHEHHS 3N104MHY BUMOBHMNOCS YOTUPHAAUSATb POKiB. MopiBHANbHWIA Xe
aHania ctaten 24 i 185 nokasye, WO Kpaaixka sk OisiHHS, CBiOMe i CrpsiMOBaHe Ha OTPUMaHHS
HaXXnBW, MOXe ByTu BUMHEHA Nule 3 NPsSIMUM YMUCTOM. BruaHatoum Micue poaTallyBaHHS CT.
185 y cuctemi Ocobnmeoi yacTuHm (rnasa VI "3no4nHy npoTn BnacHocTi"), cnig 3pobutn
BUCHOBOK, WO 06'EKTOM KpPagi>XKu € BiAHOCKHN BNACHOCTI.

4. Cknaf 3N04nHy HeobXiAHO BiAMeXOBYBaATH Bif, CAMOro 3/I04MHY, TOMY LLO BOHU He
crisnagatoTb, a nuwe CniBBiAHOCATLCH SK ABULLE (KOHKPETHWUIA 3N104MH) | OPUONYHE NOHATTS
NP0 HbOrO (CKNan KOHKPETHOro BUAOY 3M04MHY). 3M04MH - LIe KOHKPETHE CyCnifibHe
Hebe3neyHe HisHHS (Hanpuknag, Kpagixka, BuMHeHa . 17 ciyns 2001 p., 3 marasuHy cena K.),
BUMHEHE Yy MEBHIn 06CTAHOBL, Y NEBHMWI Yac i y NEBHOMY MiCLli, WO BiAPi3HAETbCS H6e3nivyto
0CO6NMBOCTEN Bif BCiX iHWWX 3N0YMHIB fAHOr0 BMAY (Hanpvknag, Kpaaixka, BYMHEHA BrepLue,
wnsxom obmaHy, byna ycyHyTa OXOpOoHa, 3anopu 3HULWEHI TOWO). ToMy Liei 3104MH
BiLpi3HAETbCS 6€3Ni440 BNAaCTUBMX MOMY iHOMBIAyaNbHUX O3HAK Bif, BCIX IHWMX KPagixX oK.

Cknapg Xe 3n04MHy SBNsie COOOI0 OPUANYHE NOHATTS NPO 3N104MHU NEBHOrO BUAY (cknan
Kpamixku, BOUBCTBA, 3rBanTyBaHHs, rpabexy i 1.4.), y SKoMy 06'eaHaHi HakbinbWw iCTOTHI,
Hanbinbw TUNOBI I yHiIBEpCanbHi ixHi 03Hakn. ToOMy, Hanpuknag, Kpami>kku, BUNHEHI PiI3HUMM
ocobamu, 3aBXAM BiAPI3HAOTHCS TIEK YK IHIWOK MipOKO OAHA Bif 0OHOT CBOIMU
0COBNMBOCTSAMU, ane CKnaan BYNHEHMX HAUMW 3MT04MHIB TOTOXHI, 04HAKOBI. Buxoasaun 3 uboro,
MOXHa 3p0bMTN BUCHOBOK, WO 06CSAr 03HaK 3N104MHY | CKnamgy 3M04MHY pPi3HMiA. 3 ogHOro 60Ky,
06car 03HaK 3M04UHY € WMPWKUM 3a 06CSAr 03HAK CKNany, TOMY WO OCTaHHiA MiCTUTb y cobi
nvwe Hanbinbw 3aranbHi, TMNi3oBaHi, TOOTO BNACTUBI YCiM 3/104MHAM AAHOrO BUAY, O3HAKN. 3
iHWOro 60Ky, cknag 3N04MHY € WUPLIMM 32 KOXHUA KOHKPETHWIA 3N104MH, TOMY WO BiH MICTUTb Y
cobi 03HaKM HEe 0HOr0 KOHKPETHOr0 3/104MHY, @ 03HAKM BCiX 3/104MHIB JaHOro BUIY.

5. MNopsan 3i cknagom KOHKPETHOrO 3/7104MHY B TEOpii KPUMIHANbHOro npasa BUAiNa0Tb
3aranbHe NOHATTSA cknagy 3M104nHy. BuyeHHs npo 3aranbHe NOHATTS cknagy 3M04NHY
CPYHTYETbCA HA TEOPETUYHOMY y3aranbHeHHi TUNI30BaHUX 03HAK, BNACTUBUX BCili CYKYMHOCTI
cknaniB KOHKpeTHUX 3n04mHiB. OTXe, e He 3aKoHo4aBye, a TeopeTUYHe MOHATTS. Y HboMy
y3aranbHeHi 03HaKK, WO XapaKkTepunaytoTb 00'eKTUBHI i CyD'eKTMBHI 03HaKWM BCiX cknaais
3/1041HIB, NepenbavyeHnx YNHHUM KPUMiHANbHUM 3aKOHO4ABCTBOM.

Pi3H1M € NpakTnyHe NpU3HaYeHHs 3aranbHOro i KOHKPETHOro CKNadis 3N104MHIB. 3aranbHe
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MOHSATTA CKNady 3N04YUHY, K HaykoBa abcTpakuisl, € 3aco60M Ni3HAHHS KOHKPETHUX CKNaLiB,
MICTUTb pekoMeHaaLii 3 IX KOHCTPYIOBaHHS, OO3BOJISE 34IMCHIOBATI iX HAYKOBY Knacudikadito.
KoHkpeTHMi Xe cknag 3M104MHY MICTUTb BCi ONMUCaHi B 3aKOHi 03HaKy NEBHOro BUAY 3/104MHIB.
Tomy BCTAHOBNEHHS LUX O3HAK y CycninbHe Hebe3neyHmx Aisx 0cobu CBifUMTL NPO Te, WO HEIO
BYMHEHMUI 3M104YNH.

6. BuknaneHe no3sonsie 3pobuTh Taki BaXUBiI BUCHOBKMU:

1) cknap 3n04MHy siBRsie coboto NEBHY CYKYMHICTb 06'€KTUBHIX i CYB'EKTMBHMX O3HAK, WO
BU3Ha4aloTb KOHKPETHE CycninbHe HebeaneyHe OiHHSA K 3N104YMHHE;

2) TiNbKW B KPUMiIHANbHOMY 3aKOHi BCTAHOBMIOETLCS CYKYMNHICTb 3a3Ha4eHNX 03HaK;

3) nepenik cknanis 3N104MHIB, NnependaveHnx 3aKOHOM, € BUHEPIHNM;

4) TinbKW y CKNagi 3N104MHY BM3HAYaETbCA XapakTep Ta obcar BignoBiaanbHOCTI 32 BUMHEHWI
3M104VH.

7. Y Hayui KpUMiHanbHOro NpaBa BYEHHS NPO cknag nocigae ocobnmee micue. Lle nosicHioeTbes
AK A0r0 3HAYYLWICTIO ANS BMPILEHHS NMTaHb NPO 3N104MHHICTb ab0 HE 3M0YUHHICTb AisiHHS,
npasuIbHOI KBanigoikaLii BHUHEHOrO | TOYHOro 3aCTOCYBaHHS 3aKOHY, TakK i TUM, WO B pamkax
CaMoro BYEHHS NPo CKNak BUBYAOTbCS | PO3BMBAIOTLCSA BCI OCHOBHI IHCTUTY TN KPUMIHANbHOMO
npasa.

BignosigHo 0o 4. 1 cT1. 2 KK "niacTtaBoto KpMMiHanNbHOT BiANOBIAANBbHOCTI € BYUMHEHHS 0COO0I0
cycninbHe Hebe3neyHoro LiSHHS, SKe MICTUTb CKnan 3M04uHy, nependadyeHoro umm
Konekcom". Y Uih HOpMi BUBHAYaETbCS HaNBaXX NUBIlle 3HAYEHHS CKNany 3/104UHY AN
3aKOHHOCTI 1 06rpyHTOBAHOCTI KPUMiHANBHOT BiANOBIAANBHOCTI: TiINbKM CYKYMHICTb YCiX
nepenbayeHnx 3aKOHOM 03Hak cknapy (i Hisiki iHwi o6cTaBnHU) Moxe ByTu NiACTaBoo
KpUMiHanbHOT BigNoBiganbHOCTI. TaknM YMHOM, CKnag, 3104MHY € EAMHOIO | JOCTAaTHbOK
NigcTaBoOK KPUMiHANLHOI BiAMNOBIAANBHOCTI: BCTAHOBIEHHS AOr0 03HAK Y KOHKPETHOMY
cycninbHO Hebe3neyHoMy AisiHHIi 0cobu 03HauvaE, Wo € BCe HeobxigHe ONns KpUMiHanbHoi
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BiOnNoBioanbHOCTI.

Tum camnm cknag 3M104MHY BU3HA4ae i MeXi po3chifyBaHHS, TOMY WO OCHOBHUM 3aBOaHHSM
CnifcTBa came i € BCTAHOBNEHHS 00'€eKTUBHMX | CYB'EKTMBHMX O3HAK CKnagy 3N04MHY.

Baxnuee 3Ha4yeHHs cknagy 3Nn04MHY BUSIBNSIETLCS | B TOMY, WO BiH [O3BO/SIE MPOBECTN,
no-nepLe, 4iTKe PO3MeXYBaHHS MixX 3/104MHOM i MPOBMHO, TOBTO HE3NOYMHHUM CyChiNbHe
Hebe3neyYHnM OisiHHAM; No-Apyre, BiAMEXYBaTN OAMH 3/104UH Bif Oy Ab-SKOro iHWOro
(Hanpuknag, Kpadixky Bif rpabexy, 3N10BXMBaHHS Bnanoto abo cny>x60BUM CTAaHOBULLEM Bif,
nepeBuLEHHS BNaan abo cny>xxX60BuX NOBHOBAXEHb).

Y 3aKk0oHOLaBuil NpakTULi 32 [ONOMOro cknaay 34iMCHIOETbCA KpUMiHanisauis
(mekpuMiHanisauis) cycninbHe HebesneyHnx fisiHb. ToMy cknag 3M04MHY, SK | BYEHHS NPO
HbOro, yTBOPIOE TOW iIHCTPYMEHT, 3a AONOMOrO SKOro 3aKoHoA4aseLb i 34IMCHIOE KPUMiIHANbHY
NONiTUKY B ranysi KpumiHanisauii gisHb.

§ 2. EneMeHTU i 03HaKM cknany 3/104UHY

1. Y KOXHOMY cknagi 31041Hy BUOINSAOTb KOro enemMeHTn. Humu e:

06'eKT 3N104MHY, 06'EKTUBHA CTOPOHA 3N04MHY (iX CYKYMHICTb HA3MBaKTb 06'EKTUBHUMM
O3Hakamu cknagy), cyb'ekT i cyb'ekTMBHA CTOPOHA 3/104MHY (BOHM B CYKYMHOCTi HA3MBaOThCS
Cy6'eKTMBHUMU O3HaKaMu cknagy). Y CBOi €4HOCTI Ui 06'EKTMBHI i Cy6'EKTMBHI 03HaKK i
YTBOPIOIOTb CKNad 3N104MHY.
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O6'eKT 3N104MHY - Lie Te, Ha WO 3aBX M NOCArae 3/104MH i YOMY BiH 3aBXX AW 3anofitoe NEBHOT
wkoaun. Lle Ti cycninbHi BiAHOCKHMU, WO OXOPOHATbCSH KPUMIHANbHUM 32KOHOM.

O6'eKTMBHA CTOPOHA -30BHIHSA CTOPOHA OiSHHS, SKa BUPAXAETLCS Y BUNHEHHI
nepenbayeHoro 3aKOHOM AisiHHA (4ii Y 6e3aiNbHOCTI), WO 3anoL4iloe Y/ CTBOPIOE 3arposy
3aMNOLiSHHSA WKoAM 00'EKTY 3N0UMHY.

O60B'33K0BMMM (HEOOXiAHUMM) O3HaKaMM 06'EKTMBHOT CTOPOHM SK €NEMEHTA CKNaLy 3N04YUHY
€: DisiHHSA (Qito Ymn 6e3aisanbHICTb), cycninbHe HebeaneyHi Hacniaku i NPUYMHHKIA 3B'A30K. Tomy
y 3104MHax 3 Tak 3BaHUM MaTepianbHUM CKNaaoM Mae ByTn BCTAHOBNEHWIA NPUYNHHNIA 3B'I30K
Mix pieto (6e3misinbHICTIO) i cycninbHe Hebe3neyHnM HaCcnioKOM, Lo HacTas.

Cy6'ekT 3N104MHY - Lie 0coba, sika BYMHSIE 3N104MH. BignosioHo oo cT. 18 "cy6'eKTOM 3N104MHY €
oi3nyHO ocyaHa ocoba, sika BYMHMNA 3/1I04MH Y Billi, 3 SKOro BiAnoBiaHO 8o uboro Konekcy
MOXe€ HacTaBaTu KpMMiHabHa BiANOBiAANbHICTb.

ToMy topnanyHi ocobu (nianpreMcTBa, opraHisauii, ycTaHoBW, NONITUYHI NapTii, rpoManchKi
opraHisauii i T.4.) He MoOXyTb ByTu cyb'eKTamm 3N104MHIB. HENpunycTMMOto € KONeKTUBHA
BiZANOBIAANbHICTb 3@ BYMHEHI OKPEMMMYM 0COBaMUN 3NI0UMHN.

BionosigHo oo c1. 19 KK cy6'ekToM Moxe ByTu Tinbkun ocynHa ocoba, To6To Taka, sika nig yac
BYMHEHHS nepenbayeHoro KOAEKCOM AistHHS, MOrna yCBifoM/oBaTH CBOI Aii (6e3aianbHicTb) i
KepyBaTtu HUMKU. ToMy ocoba, sika Mg Yac BYMHEHHS cycninbHe Hebe3neyHoro aisHHN
nepebyBana B cTaHi HEOCYIHOCTi, TOBTO HEe MOrna ycBifomnoBaTy cBoOi dii (be3aisnbHicTb) abo
KepyBaTy HAMM BHACNIOOK XPOHIYHOrO MCUXIYHOrO 3aXBOPIOBAHHS, TMMYacOBOro posnaay
NCUXiYHOT AisiNbHOCTI, HeAoyMcTBa abo iHWOro XxBopobAMBOro ctaHy ncuxiky (4. 2 ¢1. 19), He
nignsrae KpUMiHanbHin BiANOBIAANBHOCTI.

Y yactuHi 1 cT. 22 KK BCTAaHOBNIOETHCH, WO KPMMiHANbHA BiANOBIAANbHICTb 3a 3aralbHuUM
NpaBW/IOM HACTaE 3 WICTHAAUATY POKIB, @ 32 OKPEMi 304YNHN, BUHEPNHUIA NEPENiK AKMX
nepenbdadeHnii y 4. 2 cT1. 22 (Hanpuknag, BOUBCTBO, po3biil, 3reanTyBaHHs), BianoBiganbHiCTb
BCTAHOB/IOETLCH 3 HOTUPHAALUSATU POKIB.
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Cyb6'eKTUBHA CTOPOHA - Lie BHYTPIlIHA CTOPOHA 3M104MHY, 60 BOHA BKOYAE Ti NCUXiYHi
npoLecy, WO XapakTepuayoTb CBiAOMICTb i BOMO 0COOM B MOMEHT BUMHEHHS 3N104UHY.
OsHakamu cy6'eKTUBHOT CTOPOHM, SIK €NIEMEHTY CKNafy, € BMHA, MOTUB | MeTa 3/104MHY.
O60B'3k0BOI0 (HEOOXiAHOK) OCHOBHOIO 03HAKOK Cy6'EKTUBHOI CTOPOHM Oy ab-SKOro cknany
3/104MHY € BMHaA ocobu. BignosiaHo oo cT. 23 KK BMHOO € "ncuxiyHe ctaBneHHs ocobu oo
BYMHIOBAHOI aii 4n 6e3nisnbHoCTi, nepenbadveHoi umm Kogekcom, Ta ii Hacniokis, BUpaxeHe y
doopmi ymmncny abo HeobepexHocTi". Mpun BiACYyTHOCTI BUHM 0cOBM HEMAE i cknady 3/104MHY,
HaBiTb AKIWO B pe3ynbTari il aii (6e3a[ianbHOCTI) HacTany nependadveHi 3aKOHOM CycCrinbHe
Hebe3neyHi Hacnioku. Y LbOMy MOMOXEHHI BiBobpaxaeTbCsl HaNBa X NUBIWWIA NPUHLMN -
NPUHUMN Cy6'eKTUBHOIO CTABNEHHS, 3aKpinneHnii y cT. 62 KoHcTutyuii YkpaiHw.

CratTda 24 KK nepenbayae ymucen i ioro Buau - npsaMuia i Henpamuia. MNpu npsmomy ymmcni
ocoba yceigomntoBana cycninbHe HebeaneyHuin xapakTep CBOro misiHHA (aii abo
6e3nisnbHOCTI), Nnepenbayana noro cycninbHe HebesneyHi Hacnioky i 6axana ix HacTaHHS.
Mpw HenpsiMoMy ymmchi ocoba ycsifomntoBana cycninbHo HebeaneyHwin xapakTep CBOro
LisHHS (i ym 6e3pisanbHOCTI), Nnepeabdbayvana moro cycninbHe HebeaneyHi Hacnioky i xoya He
H6axana, ane CBiIOMO nNpunyckana HacTaHHS UMX Hacnigkis.

Cratts 25 KK nepenbayae HeobepeXHicTb Ta il BUAN: 3NT04YNHHY CAMOBMEBHEHICTb i 3NI04YMHHY
HenbanictTb. 3N04YMHHA CAMOBMEBHEHICTb BUPAXaeTbCs B TOMY, Wo ocoba nepenbayana
MOXX/IMBICTb HACTaHHS CycninbHe Hebe3ne4yHnx Hacniakie cBOro AisHHS (il 4n 6e3nisnbHoCTI),
ane nerkoBaxHo po3paxoByBana Ha ix BigBepHeHHs. 3no4nHHa Heabanictb Mae Micue Tam, oe
ocoba He nepepnbavana MOX/MBOCTI HACTAHHSA CycninbHe Hebe3neyHnx Hacnigkie, xo4a
nosmHHa Byna i Mmorna ix nepenbayatu.

2. KoXHuWIN 3 po3rngHyTUX eNeMeHTIiB cknany Mae rnesHy CyKynHiCTb 03Hak. 3anexHo Bif
iIXHbOT poni B XapakTepucTuli 3arasibHOro NOHATTS cknagy Ui 03HaKy No4iNnsaoTbCa Ha
060B'a3K0BI | pakynbTatmeHi. OBOB'A3KOBI - Lie Ti 03HaKK, SKi npuTamaHHi 6y ob-SKoMy cknagy
3M104MHY, 6e3 sKux B3arani Hemae cknagy 3n104nHy. P akynbTaTUBHUMM BU3HAKOTLCS Ti 03HAKMN,
IO He € 0OOB'A3KOBMMM ANS BCIX CKNALIB 3N104MHIB | B Pi3HMX CKnagax MOXyTb BigirpaBatu
pi3Hy ponb. [0 Takux 03HaK cnig BiAHECTW Yac, Micue, 06CTaHOBKY i CNoCi6 BYMHEHHS 3N04HUHY
(xapakTepuaytoTb 06'€eKTUBHY CTOPOHY), MOTKB i METY (XapakTepuaytoTb Cy6'eKTUBHY CTOPOHY),
a TaKoX 03HaKW creuianbHoro cyb'ekta 3n04MHy i oeski iHwi. HaBeoeHwuin noain o3Hak cknagy
Ha 000B'A3KOBI i PaKyNbTaTUBHI MAE BaXMBE 3HAYEHHS, TOMY WO BiH cnpuse GinbL
rMMBOKOMy 3'SICYBaHHIO CKNIaAiB OKPEMUX 3/104MHIB Ta X BiAMEXYBaHHIO Bif CyMiXHUX. Tak,
Hanpvknag, BioKpUTUiA cnocib BUKpaneHHs MaiHa npu rpabexi (4. 1 ¢T. 186) € 060B'A3KOBOIO
03HaKO LbOro cknagy; a B n. 54. 2 c1. 115 cnocib, HebeaneyHwnii ons XnMTTa 6aratbox ocib,
npu BOMBCTBI PO3rnsnaeTbCs Sk kBanigoikytoya o3Haka. SKWwo po3rnsHyTi 03HakM B CTaTTSAX
Ocobnueoi yacTnHn KK He nepeabayeHi Hi sik 060B'SI3K0BI, Hi SIK KBanigpikytoui, To BOHW Ha
KBanigpikauito 3104MHy He BNIMBAOTL | MOXYTb BifirpaBatv nuwwe ponb 06TAXyo4nx abo
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Po3spin VI Cknap 3n104MHYy

MOM'SIKLYOYMX 0O6CTaBMH, WO BPaxoBYyOTbCS NPV NPU3HAYeHHI nokapaHHsa (Hanpuknag, n. 12
CT. 67 nepenbayae sk 06TsXytodHy 06CTaBUHY BYMHEHHS 3N04MHY 3aranbHOHebe3neyHnm
Cnocobom).

§ 3. Buou cknagy 3n04uHiB

1. BuaineHHs okpemunx BMAiB CKNagiB 3N104MHIB (iX Knacugpikauis) Mae BaXMBe 3Ha4YeHHS AN
Ni3HaHHS OKPEMMX CKNaniB 3/104MNHIB | BCTAHOB/IEHHS X ICTOTHUX O3HAK, a B KiHLLEBOMY
NiACYMKY - NS TOYHOI KBanidpikauii 3no4nHy. Cknagn MoXHa KnacudikysaTum 3a PisHUMM
KpUTEpisIML: 3a CTyrNeHeM cycninbHoi Hebe3ne4yHOoCTi; 3a CTPYKTYypoto, TOBTO 3a crnocobom
OMMCYBaHHS 03HaK Cknagy B 3aKOHi; 3a 0COONMBICTIO 3aKOHOLABYOIr0 KOHCTPYHOBAHHS.

2. CycninbHa Hebe3ne4yHiCTb 3/104MHY - Lie 06'eKTUBHO iCHYtO4a aHTMCOLIabHa BNacTMBICTb,
06yMOBNEHa BCI€IO CYKYMHICTIO NOr0 HEraTMBHMX O3HAK, WO CBiAYaTb MPO peanbHy MOX/MBICTb
3anofisiTu WKo4Y OXOPOHIOBAHMM KPUMiIHANbHMM 3aKOHOM CYCNiNbHUM BifHOCKMHaM. [1pu4yomy
cnig Bigpi3HSATM cycninbHy HeGe3MNeYHICTb SIK 3aKpinneHy B 3aKOHi MeBHY HOPMAaTVBHY
abcTpakuito B He6e3NeyYHOCTi KOHKPETHO BYMHEHOTO 3N104MHY. B KpuMiHanbHOMy 3akOHi BOHa
3aKPINETLCS NULLE SK MOX/IMBICTb (34aTHICTb) 3an04isitHHS WKOAMW, & NPU BYNHEHHI
KOHKPETHOr0 3/1041HY LSl MOX/IMBICTb MEPETBOPIOETLCSA HA OINCHICTb | XapakTepusye
cycninbHy Hebe3neyHicTb came LUbOro 3/104MHY.

3a cTyneHeMm cycninbHOi He6e3neyYyHOCTi (TSXKOCTI) BUAINSOTh:

1) NnpocTuii (iHoLi MOro Ha3nMBaKTb OCHOBHWIA) CKNamn 3N04YMHY - BiH MICTUTb Yy COBi OCHOBHI
O3HaKM 3/M104MHY | HE MICTUTb Hi 0BTAXYOUMX (KBaNicPikytoumx), Hi NOM'SKLWYOYMX 0OCTaBuH.
Tak, y 4. 1 c1. 185 KK paetbcsa BU3Ha4YeHHS KpamdiXXKu K TAEMHOro BUKPaOEHHS YyXOro
MariHa (6e3 NoM'sKwWwyYmx i 6e3 06TSXYyUNX 06CTaBUH);
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Po3spin VI Cknap 3n104MHYy

2) cknag i3 kBanigoikyro4mmmn o3Hakamm, To6TO 3 TakMMK, siKi 06 TSAXYOTb BiANOBiAANbHICTD i
BNANBAIOTb Ha KBanigpikauito. Npuknanom KkBanicpikoBaHOro cknany MoXHa BBaxaru 4. 2 CT.
185 KK, T06T0 KpamixKy, B4MHEHY NOBTOPHO abo 3a nonepeaHbOl 3MOBOKO MPYoto 0Cib ;

3) cknagn 3 0co6nmMBo 06TAXYOHYUMKM (0cOONMBO KBaNidiKyto4MmMm) obcTaBnHamm, T06To
TaKUMW, SIKi HaJaTb 3N104MHY 0cobnMBOT cycninbHOT HebeaneyHocTi. Hanpuknan, kpagixka,
BYMHEHa B 0C0BMBO BENMKMX po3Mipax abo opraHi3oBaHo rpynoto (4. 5 c1. 185);

4) cknapn 3N04MHY 3 MOM'SKIWYOHYUMIU 06CTaBUHaAMK (Tak 3BaHWIA NPUBINenoBaHnin cknag), Wwo
XapakTepuayeTbcs 06CTaBMHAMU, SIKi 3HAYHOKO MiPOKO 3HUXYIOTb CyCniNbHY HEOE3MEYHICTb i
KapaHiCTb 4aHOro Buay 3N04MHy (Hanpuknag, yMucHe BOMBCTBO, BUMHEHE B CTaHi CUIbHOMO
LYWEBHOro XBUNMIOBaHHSA - CT. 116, abo BOUBCTBO Npy NEpeBULLEHHI MeX HeobxigHOT 060pOHM -
cT. 118).

3. 3a xapakTepoM CTPyKTypu cknagis, To6To 3a cCNocoboM onmcyBaHHS iX 03HaK
6e3nocepenHbO B 3aKOHI, YCi BOHM MOXYTb ByTy nofineHi Ha NpocTi i CKNaaHi.

[0 NnpocTux cknamis BiAHOCATb Ti, AKi MICTATb Yy COBi 0O3HAKM OJHOroO CcycninbHe He6e3ne4YHoro
LiSIHHSA, WO Nnocsirae Ha oauH 06'ekT. MNprknaaoM NpocTux cknamie € ymMucHe BGUBCTBO (4. 1 CT.
115 KK), rpabix (4. 1 cT. 186).

CknagHuM € cknag, 3akoHoA4aBya KOHCTPYKLIiS SKOro ycknagHeHa SkuMn-Hebynb
obcTaBuHamun. ToMy cknagHUMKM Cif BU3HATK cknaam 3 Aeoma ob'ektamu (po3biit - ct. 187), i3
LBOMa [LisiMK1 (CaMOBiNbHE NPUCBOEHHS BIaAHUX NOBHOBaXeHb abo 3BaHHSA cnyx60B0i ocobw,
NnoefHaHe i3 BUYNHEHHSIM By b-siKuX cycninbHe HebeaneyHux aisiHb - ¢T. 353), i3 ABoMa
doopMamm BUHU (YMUCHE TSAXKE TiNeCHe YWKOOXEHHS, SKe CIPUYNHUIO0 CMEPTb NOTepninoro, -
4. 2 cT. 121).

[0 Yncna cknagHUx BiOHOCATb TAKOX i anbTepHaTUBHI cknaan, 06'eKTMBHA CTOPOHA SIKUX
MOXE BMpaxarumcs B AeKinbkox Aisx 4m cnocobax Aii abo B pidHMx Hacnigkax. Tak, nepXxasHa
3paga B cT. 111 BM3HAyYeHa Sk 3M104MH, WO MOXe ByTn BYMHEHWIA WNSXOM Nepexony Ha bik
BOpOra B yMOBax BOEHHOro ctaHy abo B nepiof 36pOHOro KOHQNIKTY, WNUFYHCTBO, HAAAHHS
iHO3EeMHIli fepXaBi, iHO3eMHil opraHizauii abo ix NnpeacTaBHMKaM OOMOMOr B MPOBEAEHHI
NiopPVBHOT AiSNbHOCTI NPOTK YKpaiHu. 5K BUAHO, KOXHA 3 Ha3BaHUX il yTBOPIOE 00'eKTUBHY
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Po3spin VI Cknap 3n104MHYy

CTOPOHY 3a3HAYEHOro 37104MHY. Y TOM Xe 4ac cknapg 3/104MHY, 3a3Ha4YeHnnm y 4. 1 ct. 277,
nepenbavae BiONOBiAANbHICTb 32 YMUCHE PYiHYBaHHS abo NOWKOLXEHHS TPAHCMOPTHUX
3acobiB 3a YMOBW HacTaHHs Byob-sKOro 3 3a3Ha4YeHux y AaHiin ctaTTi Hacnigkie: aBapii noisna,
Cy[Ha; NopYyLEHHS HopManbHOT poOOTK TPAHCMOPTY; CTBOPEHHS HEDE3NeKn ANs XUTTS
NOAEN, HACTAHHS IHWKX TAXKUX HACNIOKIB.

4. 3a 0c0HNMMBOCTAMU KOHCTPYKLIT BUAINAOTD 3104MHN 3 POPManbHUM CKNaAoM, 3104MHN 3
MaTepianbHUM CKNanoM i 3104MHM 3 YCIYEHUM CKNanoM.

Take KOHCTPYIOBAHHS FPYHTYETLCS HA TOMY, WO OyAb-SKWiA 3104MH Y CBOEMY PO3BUTKY MOXE
NPONTW LINNiA pan cTafdiin (etanis): roTyBaHHS, 3amMax, 3akiH4eHU 3104MH. [1pryomMy oKpemum
BUAAM 3NI04MHHOT BiSNbHOCTI BNacTMBa BUHSATKOBO BUCOKA CyCrifilbHa HEOE3MEYHICTb BXE Ha
paHHix cTamiax ii po3BMTKY. TOMy 3aKOHOAaBELb 3aKpPIntoe HEPIAKO MOMEHT 3aKiHYEHHS
Takux 3M104UHIB YXXe Ha cTafdii 3aMaxy 4v HaBiTb rOTYBaHHS, He NOB'A3YI04N 3aKiHYEHHS
3/104MHY 3 PaKTOM HacTaHHS cycninbHe HebeaneyHnx Hacniakis.

3noymHamn 3 oopMasnbHNM CKNaLoM Ha3MBaKThb Taki, WO He MICTSATb y cobi sik 060B'SI3KOBY
03Haky cycninbHe Hebes3neyHi Hacniaky, a TOMy 3104MH BBAXAETbCH 3aKiHYEHUM 3 MOMEHTY
BYMHEHHS 3a3Ha4YeHnX y 3aKkoHi OisHb. Hanpuknag, 4. 1 ¢1. 331 BCTAHOBNIOE BiAMNOBIAANbHICTb
3a He3akOHHe NepeTUHaHHA Oep>XaBHOro KOpAoHY. | Lel 3104nMH BBaXaETbCS 3aKiHYEHUM 3
MOMEHTY BYMHEHHS CaMOoro AisHHS (nepexony), HesaneXxHo Big MOXMBUX HACNIOKIB.

3n04nMHaMm 3 MaTepianbHUM CKNanoM BBaXarTbCs Taki, NPU KOHCTPYIOBAHHI SKMX 5K
000B'sA3K0BI 03HaKM 00'EKTMBHOT CTOPOHM BK/IIOYAIOTHCSA NEBHI CycninbHe Hebe3neyHi Hacniakm
BUMHEHOr O 3/104MHY. ¥ Takmx cknagax 06'ekTMBHA CTOPOHA OTPUMYE CBiil MOBHUIA PO3BMTOK
nvie 3a yMOBW HacTaHHS 3a3Ha4yeHuX HacniaKiB i TiNbKW 3 LLbOrO MOMEHTY 3/104NH BBAXA€ETbCH
3aKiHYeHMM. Y 31104MHax 3 MatepianbHUM CKNanoM notpibHo 060B'sI3KOBO BCTAHOB/OBATH
MPUYMHHWIA 3B'A30K MiX CaMUM LiSHHAM i cycninbHe Hebe3neyHnMn HacnigKkamu, Wo HacTanu.

Mpuknanom 3104MHY 3 MaTepianbHUM CKNaaoM € BOMBCTBO, WO BBAXAETHCSA KiIHYEHUM NULe 3
MOMEHTY cMmepTi noTepninoro (c1. 115). Cam no cobi oakT NocTpiny B XepTBYy 3 METOLO il
BOVMBCTBA HE yTBOPIOE CKNaAy 3aKiHYEHOro 3/104MHY, OCKiNbKM He HAacTaB nepenbadveHunin
KPVMiHa/TbHMM 32aKOHOM HAChNigoK - CMepTb iHWOT NIANHNU. Taki Oii NoOBMHHI KBanigpikyBaTuUcs
nvwe K 3amax Ha BbuecTeo (ctatTi 151 115).
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3n04nHaMmM 3 yCiYeHMM CKNaaoM BBaXatoTbCs Taki, B SKMX MOMEHT 3aKiHYEHHS 3/104MHY CamMnM
3aKOHOM MePeHOCUTLCS Ha CTagito roTyBaHHSA abo Ha cTagito 3amaxy. Hanpwuknag, 3a ct. 129
BiZNOBigANbHICTb 32 NOrpo3y BOMBCTBOM HACTAE 3 MOMEHTY camoi Norpo3u, a po3bii
BBAXAETbCH 3aKiHYEHMUM 3/T04NMHOM 3 MOMEHTY Hanagy 3 MeTOH 3aBOOAIHHS YYXXUM ManHOM
(cT. 187).

§ 4. Kpanicpikauisa 3n104MHIB

1. Mig kBanichikauieo 3N04MHIB PO3YMIilOTb TOYHE BCTAHOB/IEHHS BiAMNOBIAHOCTI BYUHEHOrO
BMHHUM CyCninbHa He6e3ne4yHoro OisiHHS cknagy KOHKPETHOro 3/104MHY, 3aKpinieHoro B
KPUMiHaNbHOMY 3aKOHi.

KBanicpikytoum 3n04mH, M Bu3Havaemo Ty ctatTio KK, B 5Kl 3akpinneHuin cknan BYHEHOro
3104MHY. Tum cammm 3a OONOMOroto KBanigpikauii 4aeTbCsa TOYHa lopuanyHa i couianbHa
XapakTepucTmka BYMHEHOro AisHHS.

2. MNpaBnnbHa kBanigpikaLis 3n04MHIB - HeobXiaHa yMoBa 3abe3neyeHHs 3aKOHHOCTi B
60poTbbi 3i 3N0UNHHICTIO. B cBOO Yepry HenpaBunbHa kBanidikauis Bege oo NOPYyWeHHs npas
i 3aKOHHMX IHTEPECIB 5K Aep>Xasu, Tak i OKPeMUX rPOMaLsH, NEePELKOLXAE HOPMaTbHOMY
30iNCHEHHIO NpaBoCyAns, NigpvBae aBTOPUTET OpraHiB po3cnigyBaHHS i cyay, a B KiHUEBOMY
NiACYMKY - aBTOPUTET AepXasu. Taka kBanigpikauisa Moxe Npu3BecTu A0 NPUTSArHEHHS
HEBUHHOr0 40 KPMMiHANbHOI BiANOBiAANbHOCTI 200 NPU3HAYEHHS BUHHOMY MOKapPaHHS, WO He
FPYHTYETbCS Ha 3aKOHi. TOYHO Tak NOMUNKOBA KBanigpikauis MoXxe npussBecTy Ao
HeobI'PyHTOBaAHOrO 3BiNlbHEHHS BUHHOTO Bif BignosiganbHOcTi abo BiAMOBIAHOMO NMOKapaHHS.
Tomy BrpoOK cyay, Wwo [pyHTYETbCA HA HEMpPaBUNbHIN KBanidpikauii, ninnsrae aMiHeHHto abo
cKacyBaHHI0.

3. Sk y>xe 3a3Havanocs, KoxeH 3104nH mae 6e3niy 03Hak, 0gHaK Aaneko He BCi BOHU
BpPaxoBYyOTbCS Npu kBanigpikauii. Mpwn keanigikauii HeobxigHO B KOHKPETHOMY OisiHHI
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BCTAHOBUTW (BigibpaTn) Ti topmanyHe 3HavyLi 06'eKTUBHI | CyB6'EKTUBHI 03HAKM, WO BXOASTb 00
cknagy KOHKPEeTHO BYMHEHOro 3104mHy. [pnyoMy cknapn yTBOPIOE TiNbKW BCSA CYKYMHICTb
nependayveHnx 3aKkOHOM 03HaK. BigcyTHiCTb xo4a 6 ogHiel 3 HEOOXiOHMX 03HAK CBiAYMNTb NPO
BiLICYTHICTb Y AisiHHI 0COBM cknany KOHKPETHOr0 3/104MHY.

KoxeH 3n04uH, sk i Byab-sKe iHWwe OistHHA NOAMHW, 3aBX AN BUSIBNSETLCS SK NEBHA EOHICTb
06'eKTUBHOrO i cy6'eKTUBHOrO. MNpu4yomy 06'eKTMBHI 03HaKM By ab-IKOro 3N104MHY 3aBX AN
BUCTYNaloTb Y €QHOCTI 3 Moro cyb'ekTvBHMMN 03Hakamm. Cam Xxe npouec kBanidikauii
BMPAXa€eTbCs B NOCNiAOBHOMY BCTAHOBJIEHHI TOYHOI BignoBioHOCTI 06'ekTa, 06'€eKTMBHOT
CTOPOHW, cyb'ekTa i Cy6'eKTMBHOT CTOPOHM BYMHEHOIO 3/104MHY 00'EKTY, 0B'EKTUBHIA CTOPOHI,
cy6'exTy i Cy6'EKTUBHIN CTOPOHI cknany 3M04MHY, 3aKPiNIEHOro 3aKOHOM.
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