Mnasa 3. LOTOBOP OAPEHUSA

1. Mo poroBopy napeHust naputens 6€3B03Me30HO NepenaeT nam 0b6s3yeTcs nepenatb
o4apsieMoMy Bellb B COODCTBEHHOCTb MO0 MMyLWecTBEHHOe npaBo TpeboBaHus k cebe nunm K
TpeTbeMy nuuy nmbo oceoboxaaeTt nnm obssyetcs ocBoboanTb 04aPSIEMOro OT
NMYLLECTBEHHON 0653aHHOCTM Nepes coboit nnm neped Tpetbum nuuom (n. 1 ct. 572 MK).

CBop 3aKOHOB rpaxpaHckux (1832 r., 4. 1 1. X) cogep>xan rnaebl 0 gapeHuu B kH. 3 "O
nopsiike NpuobpeTeHns 1 yKpenneHns npas Ha nmylecTsa B ocobeHHocTn". COOTBETCTBEHHO
HEKOTOpPbIE IOPUCTLI CYATANN, YTO B OONBIUMHCTBE CNyYyaeB AapeHne HanpaBieHo Ha
nepeHeceHne npas COOCTBEHHOCTM C OAHOMO NULA Ha APYroe 1 He SBNSeTCS LOrOBOPOM <*>.

<*> CMm.: Menep O.U. Pycckoe rpaxaaHckoe npaso. B2 4. Y. 1. M., 1997. C. 241.

"naBa 32 "[apeHmne" cospemeHHoro 'K nomelweHa B pazgene IV "OtaenbHbie Buabl
obsizatenbcTB". [lapeHune - 4OroBoOp, KOTOPbLIA NpeanonaraeT cCornacoBaHve BOMb OapUTens w1
04apsieMOro, a He OAHOCTOPOHHWIA akT aapuTtens. OpnapsieMomy He 6e3pas3fnMyHo, KTO UMEHHO
N Kakow npeaMeT fapeHnsl HaMepPeH nepenaTb, TeM 6onee YTo HEKOTOpble NPeaMEThI
obpeMeHeHbl TpeboBaHUSIMU MO UX COAEPXaHUI0, OXpaHe, BHECEHUIO HANOroB 1 NPoY. HUKTo
He MoXeT ObiTb 0fapeH NPOTUB BOMN.

|'OpI/I,D,VI‘-IeCKVIMI/I npun3Hakamm 0oroeopa gapeHund Ha3biBalin: yMEeHbLlEeHNE UMYyLLEeCTBa
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LNAPVTENS; YBENMYEHVE MMYLLECTBA 0JAPSIEMOr0; HaMEPEeHe 00apvTh; NMPUHSATUE aapa <*>;
6eCcrnoBOPOTHOCTb JapeHns <**>.

<*> CM.: YmoB B.A. [lapeHue, ero noHATHE, XxapakTepUCTUYECKNe YepTbl U MECTO B CUCTEME
npasa. M., 1876. C. 6, 9.

<**> CM.: BuHaeep M.M. [apeHue un 3aBewanue // 3 obnactun umsmnnctukn. M., 1908. C. 99 -
100.

Mpr3HaBas HEOHX0AMMOCTb COBOKYMHOCTU YKa3aHHbIX MPU3HAKOB ANS XapakKTePUCTUKHN
LOroBOpa JapeHus, Hafo BCe Xe OTMETUTb, YTO HE BCE NPU3HAKW SIBISIOTCS PEeLlaoWMU.
YMeHblUeHMe NMyLLecTBa OAHON CTOPOHbI 1 OAHOBPEMEHHO YBENNYEHNE UMYLLECTBA LPYrOiA
CTOPOHbI XapakTepHO 1 ANsi HEKOTOPbLIX BO3ME3AHbIX CAENOK (L0rOBOPOB apeHbl, MepeBo3KH,
xpaHeHust). MpuHaTNe aapeHust o3HavaeT cornacue onapsieMoro Ha 6e3so3me3gHoe
npuobpeTeHne MMyLWecTBa, HO Takoin akT (MPUHSATME) NMEEeT MEeCTO M Npu Apyrux crnocobax
npuobpeTeHust uMywecTea. becnoBopoTHOCTb AapeHust B HacTosiLee BpeMst He abConoTHa,
Tak Kak BO3MOXEH 0TKa3 OT UCMOJIHEHWUS AOrOBOpPa AAPEHMS U OTMEHa AapeHus.

HamepeHue ogapuTb - NpaBoBas Lefb gapuTens B caenke. 910 0eNCTBUTENbHO IOPUONYECKY
BaXKHbIA NPU3HaK, KOTOPbIA MOXHO YTOYHUTbL Kak HaMepeHue nepenatb nap B COBCTBEHHOCTb
6e3B803Me3HO.

Lorosop napeHns 6e3B03Me3Hbli, Tak Kak f4apuTenb NonyyYaeT He BCTPEYHOoe
NMyLLECTBEHHOE NPEeLOCTaBNIEHNE OT O4APSEMOro, a HPABCTBEHHOE YOBNIETBOPEHNE OT
coBepluaemMoro akta. ViHorga ans papvrtens yctaHaBnMBaeTCs NOOWpPeHMe
HEeMMyLEeCTBEHHOr0 xapakTepa. Tak, C cornacust nuu, NpMHecWwnx B oap rocyaapcray
KyNbTYPHblE LLEHHOCTW, BO3BpaLlleHHble B Poccuto, gapy npuceaveaeTtcs uMst gaputens (ct. 11

3akoHa P® ot 15 anpens 1993 r. "O BbiIBO3€ 1 BBO3€ KY/IbTYPHbIX LEHHOCTER" <*>).
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<*> BBC P®. 1993. N 20. Cr. 718.

MoTvBbI NpV AapeHnn MoryT BbiTb U KOPbICTHBIMK. Hanpumep, oaputenb paccynTbiBaeT, YTO B
6ynylwem onapsieMblii COBEPWNT B €ro NoMb3y OnpeaeneHHyto paboTy, okaxeT ycnyry nim
OCTaBMWT HacneacTBo. Takme MOTUBbLI HE MEIOT 3HAYEHNS 1 HE U3MEHSIIOT XapakTepucTuky
L0roBopa fapeHns kak 6e3s03mMe3aHoro.

OuyeBnOHO, YTO €Ccnn BCTPEeYHOe NpenocTasneHne npelycMoTpeHo B CAMOM OroBope
JapeHuns, TO TaKon OoroBop AO/TIXEH NpuU3HaBaTbCa NPUTBOPHOM caenkon. Ho kak oueHnBaTtb
BCTPEYHOE NpenocTasneHme B Nonb3y gaputens no gpyrov caenke? OTeBeT 3aBUCUT OT
HaMepeHUsi CTOPOH HA MOMEHT 3aK/II0YEeHNS OOroBopa AapeHus. Ecnu cTopoHbl, 3akioyas
[OroBoOp NapeHus, UMenu B BuAy BCTPEYHOE NpenocTaBfieHne B NoNb3y OapUTens B APYyrom
LOroBOpE, TO 1 B 3TOM CNy4ae AOroBOP AapeHust MOXeT ObiTb KBanMduUMpoBaH Kak
npuTBOpHasa coenka.

,D,OI'OBOp dapeHnda MoXeT 6bITb peanbHbIM NN KOHCEHCYallIbHbIM. Bo BTOPOM Cliy4Hae nMeet
MecTo obellaHne Harpapnbl, KOTOpOe OOJ/TXHO ObITb SICHO Bblpa>XeHO 1 caenaHo B Haanexaltemn

chopwme.

KoHceHcyanbHbIi [OroBOP AapeHnst XxapakTepuayeTcsl Kak ABYCTOPOHHE 0053blBaoWMWIA:
naputenb MMeeT 1 npaBa (0TkasaTbCsl OT UCMONHEHMS AOrOBOpa NPY ONpeaeneHHbIX
YCNOBMSAX, UCMONb30BaTb NOXEPTBOBAHHOE UMYLLECTBO MO APYroMy Ha3HA4YeHWIo n3-3a
N3MEeHMBLINXCA 06CTOATENBCTB) M 06513aHHOCTY (NepenaTb Aap, BbiNMOMHUTL YCNOBUE,
nocTaBNeHHoe Npu AapeHun B obwenonesHbix Lensx). PeanbHblii 4OroBop AapeHus He
nopoxaaet 06s3aTeNnbCTBa MEXAY NAPUTENEM U OLAPSEMbIM.
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OT moroeopa AapeHusi Hado 0TMYaTh CXOAHbIE, HA MePBbIN B3r NS4, opuandeckne OecTBus.
Hanpumep, 3asiBneHve HacnenHvka ob oTkase OT HacneacTea B NOb3y OPYroro nuua us
yncna HacneaHUKOB MO 3aKOHY MK MO 3aBelLaHnio paccMaTpuBaeTcsl Kak 04HOCTOPOHHSS
caenka. HacnegHuk He oapvT MyWeCTBO (NpaBo COBCTBEHHOCTM HA HErO elle He BO3HMKIIO),
a 6e3B03Me3HO NepenaeT CBOE NPAaBO NPUHSATb HACNEACTBO APYroMy NuLly.

Henb3s npuaHaTb 0OrOBOPOM AAPEHUS CMIOHCOPCTBO, MOCKOJIbKY CMOHCOPCKUIA BKNaL,
SABNSETCS NNaToi 32 pa3MelleHne, pacnpocTpaHeHe pekiambl NonyyaTenem AeHer, MHOro
nMyLiecTBa.

MHorga cmewnBaloT 4OroBop AapeHus 1 OoroBop NOXWU3HEHHOro coaepXaHus ¢
nxaueeHneM. Tak, X., CoOBCTBEHHWK 4/7 noma, nognucan AoroBop O AaPEeHNM YacTu CBOEN
nonv gpoma go4vepw . Yepes Tpu roga X. npeabssun uck K . o npusHaHnm gorosopa
HepencTeuTenbHbIM. MicTey X. - uHBanua | rpynnel, cnenown, yTeepxaan, 4To ¢ cogepXaHuem
3aKk/Il04EeHHOro [oroBopa ero He 03HaKOMUIN, HO OH HamepeBancs 3ak/II4YNTb JOrOBOP C
yCnOBMEM NOXUN3HEHHOr0 cogepxaHus. Cenaoertenn nokasanu, 4To CTOPOHbI 3aKNH04MIN
BO3Me3AHbI LOrOBOP, B CBSA3M C KOTOPbIM OTBETYMLA A0IXHA Oblna OCYLWeCTBNSATb YX04 3a
oTuoM. Npe3nanym Kpaesoro cyaa ykasan, 410 6e3803Me34HOCTb - OANH N3 NPU3HAKOB
norosopa fapeHusi. He moxet 6biTb Npu3HaH 6€3803Me3AHBIM AOrOBOP 06 OTUHYXAEHUN
MMyLECTBA, 00YCNOBNEHHbIN NOXWU3HEHHBIM COAEPXaHNeM OblBLIEr0 COOCTBEHHMKA
nMyuecTea <*>.

<*> bBC PC®CP. 1985. N 5.

Henb3sa kBanngunumposaTtb Kak OOrOBOP OAPEHUS cornaweHne o npegocTaBneHum rpaHTa
ONS Hay4YHbIX uccnepgosaHnin. CornacHo ®enepanbHoMy 3akoHy oT 23 asrycta 1996 r. "O
HayKe W rocynapCTBEHHOW HAay4YHO-TEXHUYECKON NOMUTUKE" <*> FPaHT - AEHEXHbIE NN UHbIE
cpencTBa, nepenaBaemMble PU3NYECKNM U KOPUANYECKUM Nnuam 6e3B03Me3nHO 1
6e3B03BpaTHO rpaxaaHamu 1 IpPUANYECKMMI NMLAMKU, B TOM YUCNIE UHOCTPaHHbIMM
cybbekTamu, a TakxXe MeXAyHapoaHbIMA OpraHM3aumnsiMm, Noay4ymMBLLMMN NPaBO Ha
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npefocTaBNeHNe rpaHToB Ha TeppuTopum Poccum B ycTaHOBNEHHOM NOpsiaKe, Ons
KOHKPETHbIX Hay4YHbIX NCCNEL0BAHNIA HA YCNOBUAX, MPEAYCMOTPEHHbIX FpaHToAaTeNeM.
paHTOonony4yaTtenb B 06MeH Ha donHaHcupoBaHme 06s13aH BbINOMHMUTL onpeaeneHHyto paborTy.
Ecnn peaynbTaTt nccnenosaHms NoAneXunT nepenade rpaHTonatento, To Takme OTHOLWEHUS
XapakTepusyrTcs Kak BO3Me3HbIE.

<*> C3 P®. 1996. N 35. Ct. 4137; 2001. N 1 (4. ll). C7. 20.

HekoTopoe cx0ACTBO C JOrOBOPOM AapeHus UMeeT Aorosop 6€3803Me34HOro AOHOPCTBA.
O6wumM ans 3TUX AOroBOPOB SIBNSIETCS OTCYTCTBME BCTPEYHOrO MMYLLECTBEHHOI O
NpenocTaBneHns OT 0JapseMOro (peunnneHTa - B 4oroBope foHopcTea). OnHako nMetoTcst 1
CYLLECTBEHHbIE OTNNYMSA. YCTaHOBNEHbI crieunanbHble TpeboBaHUst K JOHOPY U PELUMNNEHTY
(BO3pacT, reHeTn4eckas csiab, OTCYTCTBME HEKOTOPbIX BoneaHel 1 npoy.). O6bekT goroeopa
LOHOPCTBA - TPAHCMNaHTaT, T.€. OpraHbl 1 TKaHWU, KOTOPblE C MOMEHTa OTAENEHNS OT
opraHuama 4yenoBeka UMEIOT CTaTyC Belel, orpaHn4YeHHbIX B 06opoTe. 3akpenneHbl 0cobble
npasa AoHopa (MonyYnTb MHPOPMAaLIMIO O BO3MOXHbIX OCNIOXHEHUAX A5 CBOEro 3[0P0BbS B
CBSI3U C U3BSATMEM OPraHoB, TKaHel, TpebosaTb HecnnaTHoe neyYeHve B CBSI3W C MPOBELEHHON
onepauvei n gp.). MoaToMy AOroBop LOHOPCTBA SIBASIETCS CAMOCTOSITE/IbHBIM BUAOM - SUi
generis, OTNIMYHBLIM OT OOroBOpa AAPEHUs.

He MoryT 6bITb Npr3HaHbl JapeHNEM BCTpeYaloWwmecs Ha NpakTUKe CAeNKU, y4aCTHUKM
KOTOPbIX LOroBapMBatoTCa 0 nepefade nmylectsa 6€3803Me34HO NocCne cMepTy aapuTens.
JapeHune Ha cnyyal cMepTu, No CylWwecTBY, MPUKPbIBAET 3aBellaHne, BCNeACTBME Yero Takme
cOenkun papeHns O0ONIXHbl NPU3HaBaTbCA HUYTOXHbIMK (1. 3 cT. 572 K).

Bbinnata npemuii nnu Bpy4YeHne LeHHbIX NOAAPKOB Ha paboTe 3a TPyAoBble NOCTUXEHUS
perynupyoTca TpyaooBbiM 3aKOHO4ATENLCTBOM (CT. 144, 191 TK Pd), XxoT4 BHewWwHe nmeeTcs
CXOACTBO C aKTOM LJapeHus.
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Bug norosopa gapeHus - NoXepTBoBaHWe, T.€. JapeHne BELWM UM npasa C YCNoBUEM
ncnonb3oBaTh B 0bwenonesHbix Lensx (ct. 582 K).

Jorosopy napeHus nocssweHbl HOpMbl CT. 572 - 582 rn. 32 'K n Hopmbl PenepanbHOro
3akoHa ot 11 aerycta 1995 r. "O 6naroTBopuTENbHOM OEATENBHOCTU 1 BNaroTBOPUTENbHbIX
opraHmsaumsx" <*>. B oTOenbHbIX MPaBoBbIX akTax MHOraa perynupyeTtcs napeHve
Kakunx-nnbo cneundpunyecknx sewwein. Hanpumep, B ®eaepanoHoM 3akoHe oT 13 nekabps 1996
r. "O6 opyxun" <**> ycTaHOBNEHO, YTO JapEeHMe rpax4aHCKoro OpyXus,
3aperucTpupoBaHHOro B opraHax BHyTPEHHUX Aen, Npon3BoanTCS B NOpsSOKe, onpenensieMom
3akoHopartenbcTeoMm P®, npu Hannyum y nnuua, B Nonb3y KOTOPOro OCYWeCTBNSETCa fapeHune,
NMUEH3MN Ha NprobpeTeHne rpaxaaHckoro opyxus (cT. 20).

<*> C3 P®. 1995. N 33. Cr. 3340; 2003. N 27 (4. II). Ct. 2708.

<**> C3 P®. 1996. N 51. Ct. 5681; 2003. N 2. CT1. 167.

K moroBopy oapeHusi ¢ y4acTeM UHOCTPaHHbIX CybbekToB NMbo Npv HaxoXaeHun napa 3a
rpaHuLei Npy oTCyTCTBUM COrNaweHnst CTOPOH NPUMEHSIeTCS NpaBo CTpaHbl faputens (n. 1 -
3 cr. 1211 IK).

2. CTopoHamn 0orosopa fgapeHus BbICTYNaloT gaputenb 1 ogapsembii. [laputenb UMEHyeTcs
TakXe XepTBoBaTenem (npu noxeptsoBaHuu - cT. 582 'K) n 6narotsoputenem (cT. 5
depepanbHoro 3akoHa "O 6naroTBopuTENbHOM AeATENbHOCTU 1 6NaroTBOPUTENbHbIX
opraHuadaumsx").

,ﬂapVITeﬂb ABNAETCS COOCTBEHHNKOM nepenasaemoi BeLn. |'OpI/I,D,I/I‘-IeCKOG nmuo, KoOTopomy
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BEllb NpunHagneXxXuT Ha npase X038MNCTBEHHOr0 BeOEHUS Un onepaTtmBHOro ynpasneHus,
MOXeET noaapuntb Belb C Ccornacus CO6CTBeHHI/IKa, eCnn 3aKOHOM He npenycMoTpeHO NHOE.

Haputenu-rpax.aaHe OONXHbl ObITb AeecnocobHbiMi. Coenkn gapeHus
HecoBeplleHHoNeTHUX ot 14 0o 18 neT coBeplaTCa C MMCbMEHHOro Cornacus poanTtenen
NNY nonevynTenen KPoMe Menkmnx ObiITOBbIX CAENOK, PACNOPSXEHUS CBOMMI AOX0OaMU, CAENOK
Mo pacrnopsiXeHuo cpeacTsamMn, NPeaocTaBNEHHbIMU POAUTENAMN UKW C COrNacus NocnenHux
TPETbMM NNLIOM ON5 ONpefeneHHOon uenu nnu ans ceoboaoHoro pacnopsixexums (n. 2 ct. 26, n.
2 cT. 28 I'K).

3anpellaeTcsa napeHne 0T UMeHN ManoneTHUx 4o 14 net n HeneecnocobHbIX UX 3aKOHHBIMU
npeacTasUTensMm KpOMe OapeHns nogapkos CTOUMOCTbLIO A0 NATU MUHUMATbHbIX pa3Mepos
onnatbl Tpyaa (n. 1 c1. 575 I'K) <*>. Ho manoneTtHne o1 6 0o 14 net Bnpase CaMOCTOATENbHO
3aknyaTtb AOroBopbl AapeHus (6e3 cornacms 3aKOHHbIX NPeacTaBUTeNeit) B BUAE MENKMX
ObITOBBIX CAENOK UMK CAENOK MO PaCMoPSXEeHNI0 CPeaCcTBaMU, NPEAOCTaBNEHHbIMW 3aKOHHbIM
npeacrasuTeneM UIu C cornacusa nocnefHero TPeTbM NMLIOM AN onpeneneHHon uenm nnm
nnsi ceobonHoro pacnopsixenus (n. 2 ct. 28 I'K).

<*> OT0 NONoXeHUe He cornacyeTtcs co cT. 28 n 37 K, npeanuceiBatowmmMmn 0b6s3aTenbHoe
npenBapuTenbHOE paspelleHre opraHoB Onekn 1 NonevynuTeNnbCTBa Ha CoBepLIeHne
onekyHamu nobbix COENOK, BAEKYLWNX YMEHbLUEHNE UMYLLECTBA NOLOMNEYHOTO.

Mo eT nu rocynapcTBo BbICTYNUTb B KayecTBe gapmntensa? Pycckoe 3akoHO4ATENbCTBO
[onyckano Takor BUA oapeHus, Kak noxanosaHue, Korga naputenem rocynapCTBEHHOro
HeBWXMMOro MMyLecTBa BbiCTynan nmrnepaTop, obnekarLwuii CBoK BONO B hopMy
BbiCOYamero MMeHHoro ykasa (ct. 934 4. 1 1. X CBofa 3aKOHOB rpa>xdaHCKuXx).

B HacToswee Bpem4 6e3B03mMe3aHas nepemnada rocynapcrtsom nmylwecrtea B COBCTBEHHOCTb
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06I.I.I,eCTBeHHbIX, PENNrnNo3HbIX opraHmsaumM, OEeHEeXHbIX cpenctB Nno cmMeTe rocOro0XeTHbIM
opraHm3aumsam sBnsieTcsa He napeHneM, a akTom peannsaumm onHaHCOBbIX OTHOWEHWIA.

LHaputenb MoXeT B LJOBEPEHHOCTY NPEAOCTaBMTb KOMY-IMO0 NOTHOMOYMS HA COBEpLIEHNE
LapeHnst 0T CBOEro uMeHn. Hapsay c obwmmm TpeboBaHnsaMm K cogepXaHuio 4OBEPEHHOCTM
(cT. 185, 186 'K) 3akoHomatenb ycTaHOBUI 0653aT€NbHOCTb YKa3aHUs MMYHOCTN 04aPSeMOro
1 NnpegMeTa gapeHus ons Npu3HaHus KpUanN4Yeckom Cuibl Takon JOBEPEHHOCTMW.

O6s3aHHOCTU AapuTens, obelaBllero gjapeHue, NepexonsT K ero NnpaBonpeeMHnkam, ecnm
NHOE He NpeayCMOTPEHO OOrosopoM gapeHus (n. 2 ct. 581 IK).

Opapsemblilt ~MeHyeTcs Takxe bnarononyyartenem (c1. 5 @enepansHoro 3akoHa "O
6naroTBOPUTENBHON AEATENBHOCTM U 6NaroTBOPUTENbHbBIX OpraHn3aumsx").

ManoneTtHue B BO3pacTe OT 6 40 18 neT Bnpase caMOCTOSATENbHO BbICTYNATb B Ka4eCTBe
o4apsieMblX, ECNN AOrOBOP AAPEHUS HanpaBieH Ha 6e3B03Me34HOE NONyYeHne Bbirodbl K He
TpebyeT HoTapunanbHOro yAOCTOBEPEHMS UM FrOCYAAPCTBEHHOI permctpauun (n. 2 cT. 26, n. 2
cT. 28 ['K). B octanbHbIX cny4asix ornekyHbl BipaBe 0T MMEHW NoOoneyHoro B Bo3pacTe o 14
neT NpUHMUMaTb UMYLWECTBO B Aap, a nornevyutenu - nasartb COrnacue Ha NnpuHATUe napa
nogoneYyHbiM B Bo3pacTte oT 14 oo 18 ner.

Mpwn obewaHun napeHust B byaywem npasa 04apsieMoro NepexolsT K ero HacneaHmkam
(NMpaBonpeemMHukam), ecnm aTo NPSIMO NPEeOYyCMOTPEHO KOHKPETHbIM orosopoM (n. 1 c1. 581
K).

Mpu NoXxepTBOBaHMM 0OapsieMbIM MOXET ObITb rpaXdaHvH, yypexaeHve (nevebHoe,
BOCMUTaTENbHOE, COUMaNbHOM 3awWwunThl, HnaroTBOpUTENbHOE, Hay4yHoe, y4ebHoe, yupexaeHune
KynbTypbl), OpraHn3auns (obwecTeeHHas, penurnosHas), oHa, Poccuiickas ®enepauns, ee
cybbekThbl, MyHUUMNanbHoe obpasoBaHue. Yauwe Bcero 6narononyyatenem spnsetcs
6narotTBopuTENbHAas OpraHn3auns, T.e. HENPaBUTENbCTBEHHAS HEKOMMEpYecKast
opraHusauus, co3gaHHas ans peannsauny 61aroTBOPUTENBHbIX LIeNei MyTeM OCyLwecTBNeHNS
L0esiTeNbHOCTU B MHTepecax obuecTsa B LENOM UK OTAENbHbIX KaTeropuii nuLl.
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3anpelleHo gapeHne rocy4apCTBEHHbIM CNyXalmM 1 CRyXalium OpraHoB MyHULMNAbHbIX
06pas3oBaHmnii B CBA3N C UX LONXKHOCTHBIM NMOIOXEHNEM NN UCMIOSTHEHNEM UMW CNY X EOHbIX
o0bsi3aHHOCTEN, paboTHMKaM neyvebHbIX, BOCMMTATENbHbIX U APYTMX aHANOrNYHBIX YHPEX AEHWI
rpaxgaHamu, HaxooAaWMMNCS B HUX Ha NTeYEHUN, BOCMIUTAHUK, COAepXaHUn, Unn nx
cynpyramu v poacTBEHHMKaMM, KpoMe 00blYHbIX NOAAPKOB CTOMMOCTbIO He Bonee NsATy
MUHUMasbHbIX pasmepoB onnatbl Tpyaa (n. 2, 3 c1. 575 'K). 91a HopmMa He cornacyetcs ¢
nonoxeHusimu c1. 11 @enepanbHoro 3akoHa ot 31 nonsg 1995 r. "O6 ocHoBax
rocynapcTBeHHO cnyx6bl Poccuiickoin @enepaunn” <*> n ct. 11 depgepanbHoOro 3akoHa oT 8
aHBaps 1998 r. "O6 ocHoBax MyHuUUMNanbHo cnyx6el B Poccuiickoin depepaumn” <**>,
COrnacHoO KOTOpPbIM rocy4apCTBEHHbIE U MyHULMNANbHbIE CNyXallMe He Bnpase nosy4yartb
BO3HarpaxJmaeHue (B TOM 4ucne nogapku), CBA3aHHbIe C UCMOMHEHNEM OONKHOCTHbIX
0653aHHOCTEN, HE3ABUCUMO OT CYMMbI.

<*> C3 P®. 1995. N 31. Cr. 2990; 2003. N 22. C7. 2063.

<> C3 P®. 1998. N 2. Ct. 224; 2002. N 30. Crt. 3029.

3anpellaeTca napeHne Mexay KOMMEPYECKMMM OpraHM3aunsamMm 3a NCKTIIYEHNEM 0BbIYHbIX
NO4APKOB CTOMMOCTbIO He Bonee NATU MUHMMAlbHBIX Pa3MepoB onnatbl Tpyaa (n. 4 c1. 575
K).

3. Yauwle Bcero forosop gapeHus 3aknw4vaetcsa no nHuunatmee (odepte) naputens. ViIHoroa
NPV NOXepTBOBaHMM odhepTa NCXoamT oT ogapsiemoro. Hanpumep, MockoBckoe oblwecTso
MOMOLLM OHKONOrn4yeckM 6oNbHbLIM NpUrnawaeT Kaxaoro BHECTU Bknag B ntoboi doopme ans
NOAOEPXKMW NULL C OHKONOrMYyeckMm 3aboneBaHnsaMm, U ykasblBaTCS aapec, TENedIOH 1
pacyeTHbI cyeT oblecTBa.

PeanbHbliin OOroBop gapeHusd cHnTaeTcs 3ak/iio4eHHbIM B MOMEHT Mnepenayn BeLln.
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KoHceHcyanbHbIi gorosop 06 obelwaHnn napeHns B by nyuwem 3akto4eH C MOMEHTa ero
noanucanus. [JoroBop oapeHus, noanexaluii rocyjapcTBEHHON perncTpaumm, 3akn4eH co
LHS1 TOCYNapCTBEHHOM perncTpauun.

dopma gorosopa fapeHns 3aBMCUT OT NpeaMeTa AoroBopa, ero CyMmbl, Cy6beKTHOro
cocTaBa 1 MOMEHTa nepeaaYn BeLww.

B I'IpOCTOI7I NMUCbMEHHOW pbopMe [oroBop papeHns OonXeH ObIThb coBeplWeH, ecnu:

a) daputenb - opnandeckoe nmuo, n CTOMMOCTb dapa - ABUXKUNMOro nMmyulectea - npesbillaeT
NATb MMHMManbHbIX pa3MepoB OnnaTbl TPyOa,

6) moroeop conepXxuT obellaHne napeHns OBUXMMOro nmyuwectea B byayuem.

Coenkun papeHnst KynbTyPHbIX LLEHHOCTEN C LeNbio NPeaoTBpalleHns NX He3akOHHOIO BbIBO3a
LOMXHbI 3aKI0YATbCS B NMMCbMEHHON hopme. HecobniogeHne nMcbMeHHOM (OOpPMbI BneyeT
HeoenCcTBUTENbHOCTb AOroBopa AAPEHMS KYNbTYPHbIX LeHHOCTen (CT. 45 3akoHa Pd o1 15
anpens 1993 r. "O BbIBO3€e U BBO3€ KY/IbTYPHbIX LEHHOCTEeR").

B nucbMeHHoOI goopMe ¢ rocyAapCTBEHHOM perncTpaumneri copepliaeTcs 0OroBop AapeHus
HEeOdBVXVMOCTMW.

Jlorosop oapeHns My3enHbIX NPeaMeTOB U My3elHbIX KONNEKLMA, BKIIOYEHHbIX B COCTaB
HerocynapcTBeHHon Yactn MyseiHoro gooHaa P®, nogneXxunT rocynapctBeHHOM
permctpauny MMHMCTEPCTBOM KYbTYpbl 1 MACCOBbIX KOMMyHUKauuin P® B peectpe caoenok
MocynapcTtBeHHoro katanora MysenHoro dooHga P® (n. 8 - 10 MNonoxeHus o
["ocynapcTBeHHOM katanore MysenHoro ¢poHaa Poccuinckon denepaunn, yTBEPXAEHHOTO
MoctaHoBneHveM lMNpasutenbctea P® o1 12 pespans 1998 r. N 179) <*>.
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<*> C3 P®. 1998. N 8. Ct. 949.

B ocTanbHbIX cny4yasix 4OroBOp AapeHUst MOXET OblTb 3aK/O4YEH YCTHO.

4. CywecTBEHHbIM YCTIOBMEM [0OroBOpa AAPEHNS SBNSIETCS YCNOBMUE O NpeaMeTe.

Yauwe Bcero npeaMeToM gapeHus senstoTcs sewn. Cpeam Beweit BolaenstoT 0bbl4HbIe
noOapku CTOMMOCTbIO A0 NATU MUHUMAaNbHbBIX pa3Mepos onnartbl Tpyaa (n. 2 cT1. 574, c1. 575
K) n 06bl4HbIE NOAapkn Hebonbwor ctoumocTn (N. 1 ¢T. 576, cT1. 579 K). Takne nonapku
MMEIOT 0COBbI PEXIMM: B OTHOWEHNN UX HE AEACTBYIOT NMpaBuna o 3anpeleHnn gapeHums
MeX Ay onpeaeneHHbIMN JapUTENSaMN 1 0AAPSIEMBIMU; K HAM HE NPUMEHSAOTCS nNpasuna 06
oTKase 0T NCMONHEHNS OOroBOpa AapeHns n 06 0TMEHe JapeHuns; LOrOBOP AapeHus
NogapkoB 40 MNATU MUHMMA bHbBIX Pa3MepoB OrnnaTthl TpyAa ¢ JApUTENEM - OPUANYECKUM
NMUOM MOXET ObITb 3aK/IOYEH YCTHO.

MNpenMeT napeHns MOXeT ObiTb B BUAE MMYLLECTBEHHOIO Npasa TpeboBaHus k cebe nnm K
TpeTbemy nuuy. Hanpumep, aaputenb-aBMakoMnaHus 6ecnnatHo nepenaet 6uneTtbl Ha
camoneT naccaxupy-ogapsemomy (0bunspy) B Lensx caMopeknambl; naccaxmp Bnpase
TpeboBaTb OT aBnakomMnaHmm 6€3B03Me34HON [OCTABKM B NMYHKT Ha3HavyeHus. Vnu
LapuUTeNb-aBTOp NepenaeT 04apsSeMOMy CBOE NPaBO Ha MOyYeHMEe aBTOPCKOro roHopapa ot
n3patenbcTBa, onybnMKOBaBIIEro KHUMY JapuTensi.

11/19



Mnasa 3. LOTOBOP OAPEHUSA

MpeomeT OapeHnst MOXET BblpaXaTbCs B BUAE 0CBOOOXOEHUS OapuTeneM oaapsemMoro ot
MMYLLECTBEHHOWN 0653aHHOCTY Nepen coboit nnm neped Tpetbum nuuom. OcBoboX aeHne
04apsIEMOro OT UMyLWECTBEHHON 0653aHHOCTM Nepen AapuTeneM He LOMXKHO HapylwaTb
npasuna cT. 415 'K ("MpoweHmne gonra"). OcBoboX AeHNE 00aPSEMOro OT MMYLECTBEHHOW
0653aHHOCTM NOCPELACTBOM NepeBoaa fapuTenem Ha cebs nonra ogapsemoro nepea TpeTbuMm
NLIOM JONXHO OCYLWECTBNSATbCS ¢ cobnoaeHnem npaenn o nepesode gonra (ct. 381, 392 K).
OcBoboX aeHMe 04apsieMoro OT UMYLLECTBEHHOM 06513aHHOCTM NOCPEACTBOM UCMONHEHNS
naputenem ero 06s3aHHOCTU OcyLWwecTBAsieTcs ¢ cobnioaeHnem npasmn 06 MCNonHeHUN
00513aHHOCTM 3a O0NXHMKa TpeTbuM nnuom (n. 1 ct. 313 FK).

B Ha3BaHHbIX CUTyaumMsx Ha AapeHne pacnpocTpaHsaTCs npasmia, CoOOTBETCTBEHHO, 00
ycTynke TpeboBaHus, nepesoae AONra, NPOLWeEeHN AONra, HO 3TO He 03HavyaeT
TOXOECTBEHHOCTM 3TMX COENOK C LOrOBOPOM AapeHus. Takon npruem HeoOoHOKPaTHO
ncnonbadyetca K. Hanpumep, TpeboBaHms KpeamTopa, yaepXXUBatoLWEro Bellb,
yLOBNETBOPSIOTCS M3 €€ CTOUMOCTM B 06 beMe 1 Nopsiake, MpeaycMOTPEHHbIX ANS
ynoBneTBopeHus TpebosaHnii, obecneveHHbix 3anorom (ct. 360 K). Ho ynepxaHue kak
cnocob obecneyeHns NCnonHeHNs 06s3aTenbCTB He MPUPaBHMBAETCS K 3aory.

Takum 06pas3om, ecnv CTOPOHbI 0CpopMMAKM cornaweHue ob ycTynke npaea TpeboBaHusi, TO Ha
3Ty COENKY He pacnpoCTpaHsoTCs npasuna 06 oTMeHe AapeHusi, orpaHnyYeHnn gapa, otkase
OT MCMo/HeHWs 1 ap. Ho ecnm cTOPOHbI 3aK /04K AOrOBOP O Nepenaye B Aap
MMYLECTBEHHOr0 Npasa TpeboBaHust JapuTensl K TpeTbeMy nuuy, To cobnoaatTcs npasmna
06 06 beMe nepexonsiero npasa, BO3paxeHUsIX AONIXHMKA NPOTUB TpeboBaHMs HOBOroO
KpeamTtopa, Cornacuv OoNXHVKa B onpeaeneHHbIX crydasx u ap.

Ecnn odoopmnsieTcs caenka npoweHnst 4onra, To Ha Hee He PacnpoCTPaHSIOTCS HOPMbI,
CBsi3aHHble C AapeHneM. Ho ecnu CTOpoHbI cornacosanu, 4To NpeaMeToM AOroBopa AapeHus
ABNSeTCS nap B Buae 0cBoOOXAEHMS 04apsSeMoro oT UMyLLECTBEHHO 06513aHHOCTM nepen
napuTenem, To B 3TOM ciy4yae HeobX0AUMO y4nTbiBaTb, YTO HE AOMXHbI HAPYLWATbLCS Npaea
LPYrux Nvl B OTHOWEHUW MMYLLeCTBa fapuTens.

BoamoxxHO nu paccmatpumBath B KavecTse gapa Oyayuwyio Bewb unv byayuee npaso
TpeboBaHuWs, KOTOPblE HA MOMEHT 3aK/IO4YEHNSI KOHCEHCYaNlbHOro fOroBopa OTCyTCTBYOT? B
4acTHOCTU, cornacHo § 518 MepMaHCKOro rpa aaHckoro ynoxeHus byaywme sewm (KoTopble
napuTenb ewe A0NXeH npuobpecTtun) MoryT 6biTb 06 bekTOM aapeHns. O4eBUAHO, 4TO
npeaMeT JoroBopa fapeHns fonxeH bbiTb KOHKPeTM3nMpoBaH. Hanpumep, B ooroeope
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LNApeHns 3eMeNbHOro y4acTka yKasblBaloTCs Mowaib, KaaacTPoBbli HOMEP 3EMe/IbHOro
yyacTtka; K 4OroBOpy npunaraeTcsl NnaH (4epTex) rpaHul yvactka.

ObeluaHne nogapuTb BCe CBOE MMYLECTBO UK YacTb UMyllecTBa 6e3 ykasaHus Ha
KOHKPETHbIV NpeaMeT fapeHns B BUOE BelW, npasa UM ocBob0oX OeHMs 0T 0053aHHOCTH
HMYTOXHO (n. 2 cT. 572 ['K). CnepoBaTenbHo, ecnv byaywmii 06 beKT AapeHnst MOXHO
KOHKPEeTU3npoBaTh, TO TAKOM KOHCEHCYa bHbIA 4OrOBOP AAPEHUS UMEET IOPUONYECKYIO CUNY.

Mpw noxepTBOBaHNM OroBapuBaeTcs ycnosme o6 oblwenonesHon Lenm ncnonb3oBaHus gapa.
ObwenonesHas uenb 06s3aTeNbHO YKa3biBAETCS MPU NOXEPTBOBAHUN Ipax AaHUHY.

O6bwas nonb3a npegnonaraet HeonpeaeneHHoe YMCNO NNL, KOTOPblE MOryT NO/Ib30BATbCS
noxepTteoBaHveM. ObwenonesHas Lenb MoXeT BbiTb YTOYHEHA pa3NIMyYHbIMK criocobamu,
HanpuMep, AEHbIM NEPEBOASTCS B 6N1aroTBOPUTENbHbIA (OOHA HA KanuTanbHbIA PEMOHT
KOHKPETHOW WKONbl, U OeHbr1, CNOpTMBHOE 060pyaoBaHNE, MHBEHTaPb NepenatTcs
npedpekType ropona Ans CoLencTBnNs AeaTeNbHOCTM B chepe prnanyeckor KynbTypbl 1
MacCcoBOro cropTa.

B norosope napeHusi BO3MOXHbI YCIOBMS O MOpsAKe nepenadv UMyLlecTea, Mepax fno ero
COXPaHEHWIo NN Opyrue YCNoBus, He NPOTUBHbLIE NpUpoae Aorosopa aapeHus. Ecnm xe
oapvTenb, OTYyXdas KBapTupy, MOCTaBWA YCNoBMUe O NPeaoCTaBNeHnn eMy npasa
MPOXMBaHUS, TO TaKoe YCNoBMe HapywaeT TpeboBaHme 0 6€3B03ME3OHOM XapakTepe
norosopa. CnenoeartenbHo, nogobHas caenka HeaencTBUTeNbHa.

KoHceHcyanbHbI [OroBOp OapeHusl MOXeT 3aK/todaTbcs Nog oTnaraTesNbHbIM YCNIOBUEM.
Hanpumep, poautenu obs3ytoTcsi NpefocTaBUTb B Aap CbiHy aBTOMAaLNHY, €CNN OH OKOHYUT
WHCTUTYT C OTNIM4meM. Takum o6pasoMm, npasa 1 06513aHHOCTM HacTynatoT, eCnv 3To cobbiTue
(oTnaraTtenbHoOe yCNoBME) NPoOn3onaerT.

KOHCGHcyaﬂbeIVI OOroBop AapeHunsa Mmoxet ObITb 3aK/IIOY4EH No4 OTMEHUTENbHbBIM YCNOBUEM,
eCnnm OTMeHuUTeNnbHOE ycnosme HacTtynaeTt 0o nepenadn napa ogapseMomy <*>.
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<*> CMm.: bparuHckuin M.U., Butpsxckuin B.B. orosopHoe npaso. KHura sTopas: Jorosopbl 0
nepepnadye nmyuwectea. C. 351 - 352.

5. Naputenb 0bs3aH:

nepenatb Bellb MW MMYLLECTBEHHOE NPaBo TpeboBaHMs Unn ocBoboaANTb 0OAPSEMOro oT
MMYLLECTBEHHOW 06593aHHOCTI MO KOHCEHCYanbHOMY 1OrOBOPY;

OroBopuTb N3BECTHbIE EMY SBHbIE HEOOCTATKW BELLW.

Haputenb (>xepTBoBaTtesnb Unv 6naroTBOpPUTENbL) BrpaBe onpenensaTb Lenun n nopsiaok
NCNONb30BaHNS CBOMX NMOXEPTBOBAHWIA.

,D,apI/ITeﬂb-)KepTBOBaTeflb BrpaBe OTMEHUTb NMOXepTBOBaAHNE: NP NCMNONb30BaHNN
no>xXepTBoBaHMA HE B COOTBETCTBUN C YKa3aHHbIM Ha3Ha4YeHneMm; npm ncnosib3oBaHnm
noxepTtBoBaHUA No OpPYyroMy Ha3Ha4eHuIo0 B USMEHUBLUNXCA obcToaTenbcTBax 6e3 cornacus
XKepTBoBaTtens.

LapnTtenb Bnpaee 0TkasaTbCsl OT UCMONHEHUS aorosopa 06 obelwaHun napeHns, ecnu:

a) rnocre 3ak/ilo4eHns 4orosopa UMyLECTBEHHOE NN CeMEHOE MOJIOXEHNE N COCTOSHME
300pOBbS OAPUTENA U3MEHUNOCLb HACTOMNbKO, YTO UCMOJIHEHME O0roBopa nNpuBenerT K
CYWeCTBEHHOMY CHUXEHWIO YPOBHSA Xun3Hu gaputens (n. 1 ct. 577 IK);
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6) ooapsieMblii COBEPLNI NOKYLWEHNE HA €ro XMW3Hb, XWN3Hb KOro-nnbo 13 YNeHOB ero CEMbM
NN 6NU3KUX POLACTBEHHNKOB MO0 YMBIWAEHHO NPUYNHUA OAPUTENIO TENECHBIE NOBPEX AEHNSA
(n.2ct.577,n.1cT1. 578 IK).

Y paputens He BO3HMKaeT npaBa 06 oTkase OT UCMOIHEHWUS JOroBopa AapeHust 0Obl4HbIX
noaapkoB HeboNbwoit ctonmmocTu (cT. 579 IMK).

OpapsieMblil BNpaBe 0TkasaTbCsl 0T NPUHATUS fapa B ntoboe Bpems Ao ero nepenayu no
KOHceHcyanbHoMy gorosopy aapexus (n. 1 ¢t. 573 K). OTka3 oT gapa coBepliaeTcs B TOM
Xe popmMe, B KOTOPOW 3aK/I0HEH OOrOBOP OAPEHUS.

Opapsiemblit--6narononyyartenb Bnpase UCNoib3oBaTh NOXEPTBOBAHHOE UMYLWECTBO MO
LOPYroMy Ha3Ha4YeHNIo U3-3a N3MEHMBLIMXCS 0OCTOSITENbCTB C COrNacusi XepTeoBaTens; a B
cny4yae CMepTU rpaxdaHuHa-XepTBoBaTens Unvu NMKenaaumm lopmanyeckoro
nvua-xepTBoBaTeNSs - NO PELEHNIO cyaa.

OpapsieMblit 06513aH BbINONHUTL YCNOBKE, MOCTaBNEHHOE NPV OapeHUn B 06WenonesHbixX
uensix. KOpmanyeckoe nuUo, NPYHUMAOLLEE NOXEPTBOBAHNE C ONPeAeNeHHbIM Ha3HaYEeHNEM,
006513aHO BECTU 060COONEHHbIN y4eT BCeX onepaLmii no MCNofb30BaHUIO NOXEPTBOBAHHOIO
nmywecTea. bnaroTBopuTtenbHas opraHusaums-6narononyyatenb obs3aHa eXxeronHo
NpeacTaBNsiTb B PErUCTPUPYHOWMNIA OpraH 0T4YeT O CBOE AesiTeNbHOCTY, CoAepXalluii
cBefeHns 06 Ncnonb3oBaHNM UMYLWECTBA U PacxoaoBaHMM CpeacTB 6naroTBOPUTENbHON
opraHmaauun. Ecnu 6narotsoputenem unm 6naroTBOPUTENbHON NPOrPaMMOii HE YCTaHOBEHO
NHoe, To BnaroTBopUTE/IbHbIE NOXEPTBOBAHMS B HATypasbHON dhopMe 1 He MeHee 80%
6naroTBOPUTENBHOIO NOXEPTBOBAHUS B OEHEXHON hopMe [ONXKHbl O6bITb UCNONb30BaHbI HA
6naroTBOpPUTENbHbLIE YCNYrN B TEYEHWE roa C MOMEHTa nony4yenHus (n. 4 cT. 16
depnepanbHoro 3akoHa "O 6naroTBopuTeNbHON AEATENBHOCTM U 6N1aroTBOPUTENbHbBIX
opraHusaumsx").

6. ,ﬂ,apl/ITeﬂb BMpaBe OTMEHUTb OapeHune Nno npeaycMoTpeHHbIM B 3aKOHE OCHOBaHNAM (CT.
578, n. 5 cT. 582 I'K).
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[apeHne 0TMeHsIeTCsl, ecnv 04apsieMblil COBEPLU NMOKYLWEHME Ha XU3Hb gaputenst nnbo
4/IEHOB €ro cembi, 6IM3KNX POACTBEHHMKOB NMMOO YMbIWNEHHO NPUYUHMUA OAPUTENIO TENECHbIE
nospexaeHus. MNpaeo TpeboBaTb B Cyae OTMEHbl AaPeHNs NepexoanT K HacnegHnkam
0apUTENs B CNy4ae YMbllWNEHHOr0 NMNWEHUS XMU3HU NOcCNeaHero ogapsieMbiM. Kak BuaHo, BO
BHMaHue NPUHMMAaETCS HapylleHne TONMbKO PU3NYECKO HENMPUKOCHOBEHHOCTH
(uenocTtHocTw). Mo pycckoMy Xe 3aKkoHOLATENbCTBY JapeHue Noanexano OTMEHe, eCNu CO
CTOPOHbI 0AaPEHHOr0 B OTHOLWEHMUK K gapuTento bynet nposisneHa HebnarogapHoCTb, B TOM
yucne Kneeeta, IBHOe Heno4vTeHue (cT. 974 4. 1 1. X CBoaa 3aKOHOB rpaxaaHCKuMX).

QOueBunaHo, 4TO dapuTtend 3atparmeaeTt noboe yMbllWNEeHHOEe HapylweHne ogapsaemMbiM ero
CpVISVI‘-IeCKOIZ, NCUXNYECKOM HEerNnpMKOCHOBEHHOCTW, NMHbIX HEMaTepunanbHbIX 6nar un nvyuiectea
B cuny 0CODbIX CNOXMBLLNXCS Mexny HUMU HPpaBCTBEHHbIX OTHOLWEHWIA.

N3 Tekcta n. 1 c1. 578 'K MOXHO cenatb BbIBOL, 4TO AN OTMEHbI fapeHus He TpebyeTcs
npenBapuTEeNbHOro NPU3HaHUS Cy40M OEACTBUA 0O0aPSEMOro B Ka4eCTBe NpaBOHAPYLWEHNSI.
ITO MPOTMBOPEYUT NPe3yMnuumn HeBUHOBHOCTK (CT. 49 KoHcTuTtyumnmn P®).

B cBA3M ¢ 3TUM XenaTenbHo B OyaylWweM N3N0XNTb COOTBETCTBYHOWLYIO HOPMY CNeayOWMM
06pa3oM: gapuTenb BnpaBe OTMEHUTb AapeHne, eCin OfapPSIEMbIVi COBEPLINN YMbIWIEHHOE
NPOTMBOMNPABHOE AesiHWE NPOTUB OAPUTENS U COBEPLUMA MOKYLWEHNE Ha XU3Hb KOro-nmbo
3 YNEHOB €ro CeMbU MM 6NIM3KUX POACTBEHHNKOB, YCTAHOBIEHHOE B CyaeBHOM nopsake.

OpnapsieMblit 06s3aH obpalaTbcst Hagnexauwmm obpasoM ¢ NoaapeHHol Bellb!Ho,
npeacTaBnsiowein ans naputens 60MblWwy HEMMYLWECTBEHHYIO LleHHOCTb. [oaToMy aaputens
BNpase TpeboBaTb B cynebHOM nopsinke OTMEHbI fapeHus, ecnu obpaleHre oaapsiemMoro ¢
TaKol BelWbio CO30aeT yrpo3y ee 6€3B03Me30HON yTpaThl. Hanpumep, yactb nucem u
goTorpadonii normbwero yyactHuka OTe4ecTBEHHOW BOVHbI M3 apxuBa, NnepeaaHHoro B oap
ero BOBOV B KpaeBeO4YeCKuNin My3eii, Obinv NOTEPSiHbl COTPYAHMKAMM NPU CMEHE 3KCMO3nLIMN.
BnoBa umeet ocHoBaHWe notpeboBaTb OTMEHY AAPEHUS, MOCKONbKY HEHaanexatlee
NCMONHEHVE My3eeM 0083aHHOCTEN MO COXPaHEHUIO 9KCMOHATOB CO3AAeT Yyrposy
6e3B03BpPAaTHON yTpaThl BCEro apxmea.

B norosope napeHust MOXeT 6biTb MPeaycMOTPEHO NPaBo AApPUTENS OTMEHUTb AapeHue, ecnm
OH NepeXnBET 04aPSEMOro. 9T0 OCHOBaHNE OTMEHbI JApPEHMS UMEET MECTO B CUTyauMSX,
Korga ons gapuTtenst UCKNYMTeNbHO BaXHa NMYHOCTb 00aPSEMOro (HO He ero
NPaBOMNPEEMHIKOB).
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HesaBuncKMMO OT XXenaHnsi CTOPOH JapeHne MoxeT OblTb OTMEHEHO Nno TpeboBaHuio
3aMHTEpPECOBaHHOro nuua B cynebHoM nopsake, ecnv napeHme 6bino COBEPLEHO
NHOMBUAYANbHBIM NPeanpPMHUMATENEM U IOPUANYECKMM NINLOM B HAPYLWEeHWe NonoXeHnn
denepanbHOro 3akoHa ot 26 okTs6ps 2002 r. "O HecocTosiTenbHOCTM (BaHKpoTCTBE)" <*> 3a
CYeT CpeacTB, CBSA3aHHbIX C €ro NpeanpuHUMaTenbCKoi OeATEeNbHOCTbIO, B TEYEHNE WeCTn
MecsiLeB, NPeaecTBOBaBLWMX 00 bABNEHNIO TAKOro LA HECOCTOSATENbHbIM.

<*> C3 P®d. 2002. N 43. Ct. 4190.

OTMeHa fapeHus BnevyeT eAMHCTBEHHOE NOCNEACTBME - BO3BPAT 04apsieMblM COXPaHMBLUEACS
B HaType Beww. Moanexart nu Bo3spaTy NOCTYNNEHUs OT gapa (NpoaykKuus, nnonbl, 4oxoapl)?
Mo peicTBytowemy npasuny cT. 136 MK noctynneHuns, nonyyeHHble B pe3ynbTarte
MCNONb30BaHNs Bewm, NpuHaanexart nuuy (ogapsieMomy), UCrob3yoWeMy MMYLECTBO Ha
3aKOHHOM OCHOBaHUW (OroBOP LapeHWs), Aaxe B cryyae 0TMeHbl fapeHus. bonee
cnpasennmeo 6bi1o 6bl ykasaTb B 3aKOHE, YTO Moaexar Bo3BpaTy TakXe NocTynneHns ot
BELLM C MOMEHTA NpeabsaBneHns naputenem tpebosaHus 06 oTMeHe gapa.

Y Daputens He BO3HMKAET NpaBa OTMEHbl AaPeHNs 0OblYHbIX NOAAPKOB HEOObLON
ctoumocTm (cT. 579 IK).

7. Daputenb oTBeYaeT 3a Bpen, NPUYUHEHHbI XWU3HWU, 300POBbIO U UMYLLECTBY
ofapseMoro-rpaxaaHvHa BcnencTene HeJocTaTkoB nogapeHHon sewn. Ho npu aTom JonXxHoO
OblTb [OKa3aHO, YTO HeAOCTaTkM Bewm Obln HesiBHble (CKPbITbIE); HEAOCTATKM BO3HUKN L0
nepenayv Bewm ogapsemMomy; naputens Obin 0CBEAOMEH O HefocTaTKax; AapuTenb He
npenynpenun ogapseMoro o Hegocrtartkax. [lockonbky B 1. 580 'K He yTo4HeHbl oopmMa 1
CTerneHb BUHbI fapuTens, cnenosartenbHo, Bpen BO3MellaeTcs BCNeACcTBNE Kak yMbicna, Tak 1
HEOCTOPOXHOCTY AapuTens.
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CoOTBETCTBEHHO [apUTENb HE OTBEYAET 3a Bpel, NMPUYNHEHHbIN FpaX aaHVHY 13-3a SBHbIX
HEeOOCTaTKOB BELWW, U 3a BPeL, NPUYMHEHHbIA APYrUM 0fapsemMbiM BCNeACTBUE NOObIX
HEeOoCTaTKOB BELLW.

BosmewaeTcs Bpen no npasunam rn. 59 MK ("Ob6sisatenbcTea BCNeACTBUE NPUYNHEHNS
Bpena"). [NoaTtomy Bped, NPUYNHEHHbIA XN3HW, 300POBLIO NN UMYLECTBY
rpax.naHuHa-o4apsiemMoro, NoanexXuT BO3MELLEHMIO MO ero Bibopy JapuTenem nnm
N3roTOBUTENEM BELUN.

OpapsieMblii N0 KOHCEHCYaNbHOMY AOrOBOPY LapeHust OTBeYaeT 3a peasnbHblit yuepo,
MPUYUHEHHBIA 0TKA30M NPUHATL Aap. PeanbHbili ywepb MOXeT BbipaxaTtbCsl B pacxoaax,
KOTOpbIe MOHEC AapuTENb Ha TPAHCMOPTUPOBKY Aapa U3 APYroro ropona, Ha XpaHeHue
cofepXaHve napa oo ero nepeaadu.

LonxeH nu oTBeYaTb AapuTenb 3a OTCYXAEeHVe NoAAaPEeHHOro UMyLECTBA Y 01apseMoro?
Ecnu naputenb He 3Han 0 CNOPHOCTM CBOEr0 Npasa Ha NpeaMeT AapeHusi, TO OH He OTBeYaeT
3a M3bATMe Bewwwn y ogapsieMoro. Ecnu naputens 6bin 0CBEOOMIEH O NpaBax TPETbUX UL HA
npenMeT fapeHns 1 He npeaynpennn 06 aToM ofapsieMoro, To Japutenb 0653aH BO3MECTUTb
ofapsieMoMy peasibHbii yiwepd, BOZHVKWNIA N3-3a N3 bSATUS BELUW TPETHUM JIULIOM.

8. Mo obwemy npasuny, LOroBop AapeHus NpekpawaeTcs UCNONHEHNEM, KOTOPOE CBSI3bIBAOT
C BO3HUKHOBEHMEM NMpaBa COBCTBEHHOCTY 04apPSieMOro Ha Bellb, NEPEXOLOM VMYLLECTBEHHOMO
npaea TpeboBaHUst K 0AAPSEMOMY UM C OCBOOOX AEHNEM 04APSEMOro OT 0653aHHOCTN.

EcTb ocHOBaHue npeanosioXnTb, 4HTO OOrOBOP NOXeEepPTBOBaAHNA HE NpekKpalwaeTcsa C
nepepnaven gapa, eCnv B 4OroBope ykasaHo onpenenieHHoe Ha3HayYeHne Ncnonb3oBaHns
napa. B Takom Ooroeope ncnonHeHmne CoCTonT He TONbKO B nepepnaye gapa, HO n B
Hagnexauwem UCnoHeEHUN nopsnka NCcrnonb3oBaHnA Aapa.

Mpy Takom noaxone o6oCHOBaHHA peannsauns ykasaHHblX B 3akoHe 06s13aHHOCTE
ogapsiemMoro (1Mcrnonb3oBaThb Aap nNo 06ycnoBneHHOMY HasHa4YeHUto, BECTN 060COBNEHHbI yYeT
BCEX onepauuii No NCrnoib30BaHMIO NOXEPTBOBAHHOIO UMyLWECTBa A/s 04apseMoro -
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ropnon4yeckoro numua, ncnpawmeaTtb cornacune XeptsoBaTtend ncnosib3oBatb MMyWeCTBO NO
HOBOMY Ha3Ha4YeHWMIO BCNeancTene N3MEHUBLUNXCA O6CTOﬂTeJ'IbCTB) M npaea XeprteoBartensd
Tpe6OBaTb OTMEHbI MOXepPTBOBAHNA NP HEHaOneXxallem NCnoiHeHn ooapsieMbiM
COOTBETCTBYHOLWNX OOrOBOPHbIX 06s13aHHOCTENA.

OOMNOJIHUTEJIbHAA NIUTEPATYPA

KabankuH A.1O. Lorosop napexus // Poccuiickas toctuums. 1997. N 8.

ManevnHa M.H. O porosope napenus // lNpasoseneHune. 1998. N 4.

Conosbix C.H. apeHue B rpaxgaHckom rnpaee Poccun: ABToped. OuUC... KaHA. Iopua. Hayk.
Capartos, 2003.

YwmoB B.A. [lapeHue, ero noHaTne, xapakTepucTnyeckme 4epTbl 1 MECTO B cucteme npaea. M.,
1876.

Ipaenesckuii A.M. MNMpolweHne gonra n gorosop gaperHus // Poccuiickas octuums. 2000. N 3.

19/19



