FMABA 26. TPAXO0AHCKO-NMPABOBAY OTBETCTBEHHOCTDb

§ 1. MNoHsATHE rpa)K,D,aHCKO-ﬂpaBOBOVI OTBETCTBEHHOCTHU

1. [1nsi BbISsICHEHUSI NOHATUS FPaX 4aHCKO-NPaBOBOM OTBETCTBEHHOCTM HEOHX0AMMO
COMOCTABMUTb €ro C NOHATMEM CaHKUMK. [ paxaaHCKO-NPaBOBbIE CAHKLUN - YCTAHOBNEHHbIE
3aKOHOM U/ [OrOBOPOM OMNpefeneHHble NOCNeACTBUS, HAacTynatowme Ans AoIXHMKa nNpu
HEUCMNONHEHUN NN HEHAANEXALLEM NCMONHEHUN 00A3aHHOCTEN <*>.

<*> CywecTByeT 1 60nee y3koe NOHATNE CaHKUMM KaK ONpeaeneHHon YacT NpaBoBoO HOPMbI,
B KOTOPOI 3aK/t04EHbI NPEeAnnCcaHns 0THOCMTENbHO NOCNEACTBUIA, HACTyNAOWMX NPW
HecobnaeHUN NPaBnna, N3N0XEHHOr0 B ANCMO3ULUN HOPMbI.

CaHkuuu HEOOHOPOOHbI. OHn MOTyT 6bITb pasnenedbl Ha ABe rpynmnbl: Mepbl 3allnTbl U MEpPbI
OTBETCTBEHHOCTW.

Mepamu 3amnThl SBNSIOTCS: ABYCTOPOHHSS PECTUTYLMS NPW NPU3HAHUM CAENKM
HepencTBMTENbHOW (M. 2 cT. 167 K), BbIKyn 6€Cx035MCTBEHHO COAEPXKMMbIX KYNbTYPHbIX
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LeHHocTel (cT. 240 K), 06513aHHOCTb N0 BO3MELEHWIO BpeAa, NPUYNHEHHOMO B COCTOSIHWM
KpariHel HeobxoammocTu (cT. 1067 K), Mepbl onepaTMBHOro BO34ENCTBUSA (OnepaTmBHble
CaHKUWMW), 3aKpenneHHble B 4OroBopax, - nepeso nnatenbumka Ha akkpeanTuBHY0 qoopMy
pacyeToB, OTKa3 OT NPUHATUSA NPOOYKLMM 1 Ap.

I"paxaaHcKo-npaBoBasi OTBETCTBEHHOCTb XapakTepuayeTtcs Tpemst 06s3aTenbHbiMM
Npu3HaKkamu: rocynapcTBeHHOE NPUHY X aeHne; oTpulaTtenbHble HebnaronpusaTHbIe
NOCNEeNCTBUSI HA CTOPOHE NpaBOHAPYWMTENS (OOMXHMKA); OCY X AEHME NPaBOHaPYLWEHWS U ero
cybbekTa.

["ocynapCTBEHHOE MPUHY X AEHWE BbipaxaeTcs B TOM, YHTO MepPbl OTBETCTBEHHOCTM
yCTaHaBNMBAIOTCS B NPABOBbLIX HOPMaXx, peanu3auns KoTopbix obecneynsaeTcs
NPUHYOUTENbHOW CUOW rocyaapcTaa.

OTpuuatenbHble HebnaronpusiTHble NOCNEACTBUS HA CTOPOHE NPaBOHAPYWMTENS O3HAYaOT
yManeHue ero nmywecTsa (LeHer) nytem ero 6e€3803mMe34HOM0 U3 bATUS NN NNWEHNS IMYHOTO
xapakTepa, noapbIB (yTpaTy) AenoBoi penytaumm n ocnabneHme no3numii Ha pbiHKe Nno
peanusauuy NPoM3BOAMMbIX NPeANpPUHUMAaTENneM ToBapoB (paboT v ycnyr). MNpuaHaHne
MMYLECTBEHHbIX OTHOWEHWI AOMUHMPYIOWUMMN B MPeaMeTe rpax aaHCKo-NpaBoBoro
pEerynmpoBaHuns No3BONMMO IOPUCTAM Ha3BaTb rNaBHOW OCOBOEHHOCTLIO rpak AaHCKO-NPaBoBOM
OTBETCTBEHHOCTU €€ NMYLECTBEHHbIN XxapakTep <*>. Mexay TeM K rpaxaaHCcKom
OTBETCTBEHHOCTU OTHOCST M ONpPeAeNeHHbIE NMWEHNS IMYHOrO XapakTepa <**>. 9Tu
NOCNEeACTBUS MOTYT COCTOSITb B NINLIEHUM NPABOHAPYIWNTENS ONPeaeneHHbIX Npas u
BO3N10XKEHUW HA HErO HOBbIX LOMOMHUTENbHBIX 00S93aHHOCTEN.

<*> CM.: Cobyak A.A. OTBETCTBEHHOCTb MO COBETCKOMY rpaxaaHckomy npasy // Kogekc info.
2000. N 3. C. 3.

<**> CM.: Nodppe O.C. ObsizatenbctBeHHoe npaso. C. 95.
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HenonycTMo 0ToXOeCTBNEHNe OTBETCTBEHHOCTM C UCMONHEHEM NPEAnMCaHHON 3aKOHOM
N1 DoroBopoM 06s3aHHOCTY [ONXHMKA. Belb peanuays cBoto 06593aHHOCTb, AONIXKHUK
COBepLAaeT NMb Te AENCTBUS, KOTOPbIE COCTaBNSIOT ee coaepxaHue. MNpu NpuHy X aeHun K
NCNONHEHNIO 06513aHHOCTW, HE UCMOJNTHEHHOM NOBPOBONBHO, Y LONXHMKA HE BO3HUKAET
HebnaronpuaTHbIX OTpMUATENbHbIX NOCNEACTBUIA.

OcyxeHve - HeraTBHas peakumsl rocynapcTea u oblectsa Ha COBEPLIEHHOE
npaBoHapyLweHne 1 ero cybbekTa.

"paxaaHCKo-NpaBoBasi OTBETCTBEHHOCTb peann3yeTcsi B MPaBOOTHOWEHWUN. DTO
NPaBOOTHOWEHWNE HE SIBNISIETCS HOBbIM, a paccMaTprBaETCs Kak CTaans yXe CyLecTBYIOWEro
obs3atenbcTBa Mexay KpeanTopoM U AONXKHUKOM Nnbo ctaams abcontoTHOro
NPaBOOTHOWEHUSI MEXAY YNPABOMOYEHHbIM U 06513aHHBIMU nLaMu. COOTBETCTBEHHO
cofep>XaHne NPaBoOTHOLWEHNS OTBETCTBEHHOCTM COCTaBNSIOT 0653aHHOCTb BUHOBHOMO
LOJNIXHUKA (MPUYNHUTENS Bpeaa) COBEPWMTb ONpeaeneHHble AeACTBMS U NPaBo KpeamTopa
(noTepneslwero) TpeboBaTb NCMNONHEHNS 3TON 06S3aHHOCTMN.

CybbekToM OTBETCTBEHHOCTM CYATAETCS AONXKHUK (MPaBOHAPYLWNTENb), XOTS
HernocpeaCTBEHHbBIM MPUYNHUTENEM Bpea NHOrAa MOXeT okasaTbes apyroe nnuo. JonxHuk
OTBEYaeT 3a HENCMONIHEHUE NN HEHaAeXallee UcnosHeHne obs3aTenbcTBa TPETbUMA
nmuamm, Ha KoTopbiX ObII0 BO3N0XEHO UCMOSTHEHME, €CNIN 3aKOHOM HE YCTAaHOB/IEHO, YTO
OTBETCTBEHHOCTb HECET SABNSAWeEeCs HENOCPEACTBEHHbBIM UCNONHUTENEM TPEeTbe NULLO.
Hanpumep, noapsagyvk Bnpase npuBiedb K UCMOMHEHMIO OOrOBOpa APYrnX NuL,
(cybnoapsioumMkoB), OTBeYas nepen 3aka34ynmkom 3a pesynbtathbl ux paboT (n. 3 ct. 706 K).
To4yHO TaK Xe No AOroBopy TPaHCMOPTHON aKCNeanunm aKCneanTop MOXET NpUBneYb K
NCMONHEHNIO CBONX 0053aHHOCTEN TPeTbe NNLLO, 4TO HE OCBOOOX AAeT aKcneamTopa ot
OTBETCTBEHHOCTN Nepen KIMEHTOM 3a BbinonHeHne gorosopa (ct. 805 K).

C y4yeToM yKasaHHbIX NPU3HAKOB rpaxaaHCKo-NpaBoBasi OTBETCTBEHHOCTb - BUA CAHKLIMW B
(hOopMe NPaBOOTHOLWEHUS, XapakTepuaylwascs HebnaronpmaTHbIMA NOCNEACTBUSAMU
MMYLECTBEHHOMO N MHOTAa HEMMYLECTBEHHOMO XapakTepa Ha CTOPOHE NpaBOHAPYLWMTENS
(monxHwuka), obecnevyeHHbIMM rocy4apPCTBEHHBIM NPUHYXAEHNEM 1 CONPOBOX AAKOWMMUNCA
OCy>X[EeHNEM NpaBoHapyLWeHUst 1 ero cybbekTa.
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OTBETCTBEHHOCTb - OCOBbIA MHCTUTYT rpaXkAaHCKOro npaea. Ero HopMbl pacnonoXeHbl B r.
25 K ("OTBeTCTBEHHOCTb 3a HapylweHne 0b6s3atenbcTB"), cTatbhax [ paxaaHCKoro Kogekca:
cT. cT. 15, 16 (Bo3MelleHMe yObITKOB), CT. 56 (OTBETCTBEHHOCTb OPUONYECKUX NALL), CT. CT.
126, 127 (OTBETCTBEHHOCTb MO 0693aTE€NbCTBAM rOCYAAPCTBEHHbBIX 1 MyHULMNANbHbBIX
obpasoBaHwuit), cT. cT. 151, 152 (Bo3melueHme MopanbHoro Bpeaa), ct. cT1. 330 - 333
(HeycToitka), cT. cT. 178, 179 (3abnyxaeHne, obmaH 1 T1.4.), cT. 306 (NpekpalleHne npasa
cobcTBeHHOCTH), cT. 1105 (HeocHoBaTenbHoe oborauleHue), ct. 1175 (0TBETCTBEHHOCTb
HacnenHWKOB NO fonram Hacnepogatens) u ap. CneunanbHble HOPMbl 06 OTBETCTBEHHOCTH,
KacawLwmecs 0TaeNbHbIX UHCTUTYTOB, 3aKpenneHbl B [ paxaaHCKOM Kogekce 1 OTAeNbHbIX
3akoHax. Hanpwumep, B rn. 30 'K, paccmatpuBatowen pasnnyHbie Buabl orosopa
Kynnu-npoaaxu, cogepxarcst HopMbl 06 OTBETCTBEHHOCTM NPOAaBLA B CNyYae U3bsATus
TOBapa y nokynatens (cT. 461), ncuncneHnm ybbiTKOB Npu pacToOpXeHN fOroBopa NocTaBKu
(cT. 524), BO3MeLWEHNN YObITKOB, MPUYNHEHHDBIX B CBSI3M C BbINOJIHEHMEM UMM PACTOPXEHNEM
roCyfnapCTBEHHOro KOHTpakTa (CT. 533), 0TBETCTBEHHOCTM NMPOU3BOANTENS
Ce/IbCKOX035NCTBEHHON npoaykummn (cT. 538) u op.

Ecnun roBopnTtb 0 CTPYKTYpe IpakAaHCKOro Koaekca, CUCTEME rpak A4aHCKoro npasa v obwem
MOHATUN OTBETCTBEHHOCTW, TO BMoSiHe 060CHOBAHHO MHEHME O TOM, 4TO obobatowme
npasuna o6 0TBETCTBEHHOCTM OONXHbI coaepxaTtbcs B pasaene | "Obwme nonoxeHus" <*>,
NMOCKOJIbKY MPUMEHSAIOTCA HE TONbKO K AOrOBOPHOW OTBETCTBEHHOCTH, HO U K
OTBETCTBEHHOCTU 3a HapyLweHne BelHbIX Npas, MNYHbIX HENMYLLECTBEHHbIX Npas 1 O
BO3MelleHUn yuepba B cnyvyae HeeiMCcTBUTENbHOCTM CAENOK.

<*> CM.: NMonoHgonyno B.®. O cucteme oTBETCTBEHHOCTU NO rpax.gaHckomy npasy // O ponu
IOPUANYECKON OTBETCTBEHHOCTU B YCNOBUSAX YCKOPEHMS COLManbHO-9KOHOMUYECKOrO
pa3suTua: Tpyabl No npasoseneHuo. Boin. 765. Tapty, 1987. C. 66, 72.

2. 3Ha4yeHne Fpa)K,EI,aHCKO-FIpaBOBOVI OTBETCTBEHHOCTU BbIpaXeHo B ee (PYyHKUNAX.
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MpenynpeaounTtenbHo-BocnMTaTeNbHAsA PYHKLUNS OTBETCTBEHHOCTU COCTOMUT B
npenynpeXaeHnn N NCKoOpeHeHUn npasoHapyleHnin. Boanaraemble caHkUMy CTUMY IMPYIOT
HencnpaBHOro OOMXHMKA (Y4acTHas NPEBEHLNS) U OPYrnX YyH4aCTHUKOB FpaxX a4aHCKUX
NPaBOOTHOLWEHM (0bWwas NpeBeHLMS) K Haanexallemy UCMoNHEHNIO CBOUX 0b6s3aHHocTen. O
MNPEBEHTUBHbIX 3a4a4ax OTBETCTBEHHOCTU CBUAETENbCTBYET P cTaTemn rpax .aaHCcKoro
3akoHopatenbcTBa: cT. 310 'K (HeponycTUMOCTb OAHOCTOPOHHEro 0TKa3a OT UCMONHEHWS
obsizatenbcTBa), cT1. 1065 'K (npenynpexaeHvne npuynHeHns Bpeda), n. 2 cT. 60 3K
(NnpeceyvyeHve OeNCTBMIA, CO3Oa0WMNX YrPO3Yy HApYLEeHWs Npas Ha 3eM/0) 1 ap.

KomneHcauunoHHast oyHKUUS NposiBNSieTCS B MMKBMAALMN HEONAronpusiTHbIX MOCNEACTBUIA Y
noTepneBLlLero (kpeoutopa) 3a cyeT HapywuTens (OonXHuka). [NloaTomMy ecnu nmylecTBeHHoe
B3bICKaHWe NpoM3BoAnNTCS B Aoxon broaxeTa, a He B MONb3y NOTEPNEBLIEro oT
NpaBOHapPYyWeHNs nnua, To pedb noeT 06 aoMUHUCTPATUBHO-NPABOBbLIX, YrOIOBHO-NPABOBbIX
Mepax, a He 0 rpaxaaHcko-rnpasoBO OTBETCTBEHHOCTH.

PenpeccuBHas (wtpadHas) oyHKUMS 03Ha4YaeT HakasaHvue ANs NpaBoHapywnTens, Tak Kak
Ha3Ha4yalTCsa NMWEHWS, DONONHUTENbHbIE HebnaronpusaTHble 06s3aHHOCTN, obecneynBaemble
npuHyxaeHnem. Hanpumep, B cootsetcTBumu ¢ n. 2 cT. 13 3akoHa "O 3awmTe npas
notpebutenein” <*> ybbITKN, NPUYNHEHHBbIE NOTPEbUTENIO, MOANEXAaT BO3MELEHNIO B MOMHOM

CyMMe CBEpPX HeyCTOIZKI/I, YCTaHOBﬂeHHOVI 3aKOHOM 1NN 0OroBoOpOM.

<*>BBC P®. 1992. N 15. C1. 766; C3 P®. 1996. N 3. CT1. 140; 1999. N 51. Crt. 6287.

B 10 Xxe BpeMA rpaxxXgaHCkKo-npasoBas pernpeccuns He ABnsaeTcya caMmouenbto N HE UMeeT
HU4ero obuiero ¢ naeea MeCTun, BO3Me3Ouns.

CurHannsaunoHHas OYHKUMA CBUOETENbCTBYET O HeQOCTATKax B NOBEAEHUN O0XKHUKKA,
CI'IOCO6CTBYPOUJ.VIX HaCTynneHuio npasoHapyLweHns. B COBpPEMEHHDbIX YCNOBUAX CBEOEHUA O
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HepoocTaTkax sIBNSOTCA O4HOW M3 XapakTepucTuk cybbekTa rpaxaaHckoro npasa (npexae
BCEro, OPUANYECKOro N1LA) 1 B CBA3M C 3TUM BaXXHbl ANS UMEIOWMXCA 1 Oy oylwmMx NapTHEPOB,
Y4YaCTHUKOB, Y1EHOB KOMMEPYECKUX 1 HEKOMMEPYECKMNX OPraHn3aLuii.

BbloeneHne 1ol nnm NHOM PyHKUMM OTBETCTBEHHOCTU MPOUCXOAMT YCNOBHO. Bece oHu
B3aVMOCBS3aHbl.

3. MOXHO OTMETUTb HECKONBbKO npunHUMNoOB Fanﬂ,aHCKO-HpaBOBOVI OTBETCTBEHHOCTW.

MpUHLMN HEOTBPATMMOCTN OTBETCTBEHHOCTM O3HAYaET €€ HEM3OEeXHOe NPUMEHEHNE 3a
BCSIKOE NpaBOHapyLleHne B OTHOWEHMM KaX 4Ooro npaBoHapywmTens. B rpax.naHckom npase
HEOTBPaTMMOCTb OrPaHNYMBAETCS YCTAHOBNEHNEM CPOKOB AABHOCTU 1 AMCNO3UTUBHOCTbIO
noseaeHns cybbekToB (BO3MOXHOCTb 06paTMTbCS B Cy [ 3a 3alUTON UNK 0TKa3aTtbCs OT
3aWUTbl HAPYLWEHHOrO NN OCMOPEHHOI0 CyObEKTUBHOIO Npasa).

MpvHUMN MHAMBMAYaNN3auUn OTBETCTBEHHOCTM COCTOUT B TOM, 4TO OTBETCTBEHHOCTb
HacTynaeT C y4eTOM CTeneHn obLeCcTBEHHOM ONacHOCTW, BPEAOHOCHOCTY AeNnKTa, hOpMbl
BMHbI NpaBoHapywmnTens n apyrux gakrtopos. Hanpumep, n. 2 ct. 1101 'K npegnaraet cyny
onpenensaTb pa3Mep KOMMNeHcaum HeMMyLeCcTBEHHOro Bpeaa B 3aBMCUMOCTM OT xapakTtepa
NPUYNHEHHBIX NOTEpPreBLEMY (PU3NYECKUX U HPABCTBEHHbIX CTpaaaHuii, KOTOpPbIA, B CBOKO
oyepelb, OLEHMBAETCS C Y4eTOM UHAMBNOYaANbHbIX 0COOEHHOCTER NOTEPNEBLIETO.

NHovBraoyanmsaumsi OTBETCTBEHHOCTM YaCTUYHO OrpaHn4MBaETCS MpU 3aK/04eHNN
CTOPOHaMM AOroBOPOB NpucoennHeHns (cT. 428 NK), NOCKONbKy B Takux LOroBopax ycrosume
06 OTBETCTBEHHOCTW Hapsioy ¢ APYrMMU YCOBUSIMU 3apaHee CqpOPMYIMPOBaHO B
CTaHLAPTHbIX hopMax 1 He NOANEXUT 06CY X AEHUIO.

MpVHLMM NOMHOro BO3MelleHNs Bpeaa npeanonaraet BOCCTaHOBIEHNE UMYILECTBEHHOMO
MONOXEHNs notepneslero. B 3aBncMMocTu 0T xapakTepa NpuYnHEHHOro Bpena
BOCCTAHOB/IEHNE MOXET BblpaxXaTtbCsl Kak B HATypanbHOW, Tak U B AeHeXHomn dpopme. Ho no
oTHeNbHbIM BUaaM 0653aTenbCTB 1 Mo 06s3aTenbCcTBaM, CBA3aHHbIM C ONpeae/ieHHbIM POLOM
0eAaTenbHOCTW, 3aKOHOM MOXET ObITb OrpaHnUyYeHo NonHoe Bo3MelleHne yobiTkoB. Tak, B
Cyyasx HeUCNOHEHNS NN HeHaanexalero ucnonHeHns o6s3aTenbCTB No 4OroBOPY
aHeprocHabXeHus CTOpPoHa, HapylwuBlwas 06s3aTenbCTBO, 06s3aHa BO3MECTUTb
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MPUYMHEHHBIA 9TVUM TONBbKO peanbHblil ywepb (n. 1 ct1. 547 MK).

Peannsaums Ha3BaHHbIX NPUHUMMNOB Fpa)K,D,aHCKO-I'IpaBOBOVI OTBETCTBEHHOCTU B
HpaBOHDMMeHMTeﬂbHOMﬂpaKTMKeBbBbBaeTOﬂpeﬂeﬂeHHHeprﬂHOCTM

§ 2. YcnoBusi OoTBETCTBEHHOCTU

1. MNprBneYeHne K rpaxaaHcKo-npaBoBO OTBETCTBEHHOCTM BO3MOXHO NMLb NPY HANNYMK
onpeneneHHbIX YCNoBuii. VIx coBOKyNMHOCTb 06pa3dyeT cocTaeB rpaAaHCKoro
npaBoHapYyLWEHMSI.

CornacHo n. 1 ¢1. 401 'K nunuo, He ncnonHmnewee 0683aTtenbCTBO NMOO MCMNONHMBLLEE Er0
HeHagnexauwmm obpa3om, HeceT OTBETCTBEHHOCTb MPW HANMYUM BUHbI, KPOME CNy4Yaes, Koraoa
32KOHOM W1 OOrOBOPOM NPenyCMOTPEHbI MHbIE OCHOBAHWNS OTBETCTBEHHOCTU. [MONHbIN
(0bwwin) cocTaB rpaxAaHCKOro npaBoHapyLwWweHWs BKoYaeT B cebs cneayrowme ycnosus
(anemMeHThbl): 1) NPOTMBONPABHOCTb NOBEAEHUS, 2) HANWYME Bpeaa, 3) NpUYMHHAs CBA3b

MeX .y NPOTMBOMNPAaBHbLIM NOBEAEHNEM M BO3HMKLWIMM BPeEOOM, 4) BUHA NPUYNHNTENS Bpeaa.

2. MNpoTuBoNpaBHLIM SIBASIETCS AeicTeme unm 6esnencTene, HapylwmBLIEE HOPMbI 3aKOHA UK
MHOrO NPaBOBOro akTa, a TakXe CybbekTMBHOE NpaBo mua.

LeicTBrsa npnobpeTaloT NPOTUBOMNPABHLI XapakTep NPy HeHaanexallem UCMONHEHUN UK
HeUcnosHeHnn obsi3aTenbCcTBa. 3aKkOHOAATEIbCTBO HE COAEPXUT MCHEPMbIBAOWMIA NepeYyeHb
3anpeLleHHbIX aericTBuii. MpoTnBONpaBHO, HaNprMep, pasriaweHne KOMMEPYECKOW TaiHbl
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(cT. 139 I'K), coBepLieHre HUYTOXHbIX caenok (cT. cT. 166 - 172 ['K). [lpoTBONpPaBHO BHOCUTb
N NPUHUMATb XUNULLHbIE CEPTUIMKATbI B Ka4eCTBE B3HOCA B YCTaBHbIN Kanutan
X03SACTBEHHbIX 06WwecTB 1 ToBapmwecTs (M. 19 MonoxeHust o Boinycke 1 obpaweHnm
XUNWLIWLHBIX CEPTUMKATOB <*>).

<*>C3 P®.1994. N 7. C1.694; 1997. N 14. Ct. 1607.

MpoTrBonpaBHoe 6e3aecTBNE HE CBOAMTCS K MPOCTOM NACCUBHOCTM cybbekTa, a CoOCTOMT B
BO3AEp>XaHuu OT onpeaeneHHbIX NPeanMcaHHbIX NPaBoBbIM akTOM U/ 1OrOBOPOM AECTBUIA.

HekoTopble OeiicTBUSI BEKYT BPEOOHOCHbI pe3ynbTaT U BHEWHE KaxXyTcs obnanarowmmm
npu3Hakamm NpoTUBOMPABHOCTU, HO B AENCTBUTENbHOCTUN HE ABNSAKOTCA HU ONaCHbIMU, HU
NPOTMBONPaBHbIMK. B YacTHOCTK, OECTBMS, COBEPLLEHHbIE B COCTOSIHMM HEOOX0AMMOIA
060pOHbI 1 KpaiHen HeobX0AUMOCTW.

Moa Heobxoammoit 060POHON NMOHMMAETCSt COCTOSIHME, B KOTOPOM NPUYUHSIETCS Bpeq,
HanagatooweMmy B LEeNsx 3awmTbl OT 06WeCcTBEHHO ONacHOro nocsiratenbcTBa Ha MHTEPECHI
rocynapcTea, opraHvu3aunii, opyrux rpaxaaH n camoro obopoHsiouerocs. Bpen,
NPVYMHEHHBIA HananawweMy B COCTOSIHAM HEOOX0aMMOol 060POHbI, CHMTAETCS NPaBOMEPHbLIM
N NOTOMY He NOANEXUT Bo3MeLeHnto. [pn npeBbileHnn NpenenoB Heobxoammoi 060pPOoHbI
HacTynaeT OTBETCTBEHHOCTb Ha 0bwWux ocHoBaHmsx (cT. 1066 'K); Takne neicTeus
NPUYNHUTENS Bpeaa pacLeHNBaoTCa Kak NpoTUBONpPaBHbIE.

KpaiHein Heobxo0aMMOCTbIO NPU3HAETCS COCTOSIHNE, B KOTOPOM NPUYMHAETCS BPeL B LENsX
yCTpaHeHns onacHOCTU, yrpoxXarllern camoMy NpUYMHUTENIO NN APYrUM NnuuaM, ecnun ata
OMacHOCTb NpY AaHHbIX 06CTOATENLCTBAX HE MOrna ObiTb YCTPaHEHA NHbIMK CPEACTBAMM.
LencTBMs NPUYNHUTENS B COCTOSIHUM KpaiHeih HeobX0AUMOCTN He SIBNSIOTCS
NPOTMBONPAaBHbLIMKX, HO B rpaXXAaHCKOM 3aKoHod4aTe/IbCTBE NpenycMoTPeH NopaaoK
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pacnpeneneHns BO3HUKWUX yobiTkos (cT. 1067 I'K).

BpenoHOCHbIMU, HO HE MPOTUBOMNPAaBHLIMK ByoyT TakXe: a) OCyLWeCcTBAeHNe
npodbeccrmoHanbHbIX OYHKLMIA NMLAMM HEKOTOPbIX CreunanbHOCTENR (MoXapHble NPy TyWeHUM
noxapa Xunoro goma nospexaatoT mebenb), 6) NpuyMHEHe Bpena c cornacus
noTepnesLero B Npeaenax, ycTaHOBEHHbIX MPABOBLIM aKTOM (MPOBELEHME ONACHOro
MenKOo-610NorMyeckoro aKCrnepuMeHTa Ha 340poBOM YenioBeke-n00b6poBonbLE), B)
OCYLLECTBNIEHME CBOErO Npasa B pamkax, NPeLyCMOTPEHHbIX NPaBOBbIM aKTOM (C/1OM
CcOBCTBEHHUKOM CBOEro capas).

3. Bpea B rpaxnaHckoM npase - yManeHue cybbekTMBHOro rpax aaHckoro npaea unm
YHMYTOXEHMe bnara. Bpen MoXeT ObITb NPUYMHEH NMYHOCTU MM UMYyLLECTBY. B topnanyeckoi
nutepartype, cynebHoin n apbuTpaxxHon NpakTnke NCrnonb3ytoTcs NoHATMA "Bpen”, "yuepb”,
"ybbITKN". Bpen n ywepb yaue Bcero paccmMatprBaroTCs B KAQ4eCTBE CUHOHMMOB. [oHATUS
"Bpen" n "ybbiTkM" He coBnagatoT. Bpen - 6onee wnpokoe nNoHATUE, nogpasaensioueecs Ha

MMymeCTBeHHHﬁl4HeMMymeCTBeHHHMBpeﬂ.

NMywecTBeHHbI Bpen - MatepranbHble (3KOHOMUYECKME) NOCNEACTBMS NPaBOHaPYLLEHNS,
MMeloLme CTOMMOCTHY0 cpopMmy. [leHEeXHY0 OLEHKY MMYLWEeCTBEHHOro Bpeda Ha3blBaoT
ybbiTkamn. B n. 1 ¢1. 15 'K ykasbiBaeTcs Ha ABa Buaa y6bITKOB: peanbHblii yuepb un
ynylweHHas Bbiroa.

K peanbHomy yuepby 0THOCSITCS Npou3BeaeHHble m Byaylme pacxonbl, T.e. CyMMa,
KOTOPYIO NOTepneBLWni (KpeanTop) BbIHY X AEH 3aTpaTuTb BCNeACTBUE OONYLWEHHOr0
LOMXHUKOM HapylweHus 06s3aHHOCTU. Tak, ecnv Bpen NpUYMHEH 300POBbIO, TO
Npoun3BeOEHHbIE pacXodbl MOTYT BbipaXaTbCs B 3aTparax Ha NnpuobpeTeHne nekapcTs,
yCUNEeHHOoe NuTaHue, NPoTe3npoBaHne, CaHaTOPHO-KYPOPTHOE nevyeHne u 1.n. BabickaHne
9TUX AOMONHUTENbHBIX PACX0A40B MOXET ObiTb NPOM3BEAEHO 1 HA By aylee BpeMs B npeaenax
CPOKOB, yKa3aHHbIX B 3aK/Il0YEHUN MeaunKOo-coumnanbHom akenepTuadsl (MCIK) nnm

CyLebHO-Me ANLNHCKOI 9KCNEPTHON KOMUCCUW.

PeanbHbiit yuwepb BKIOYaeT 1 yTpaTy MMyWecTBa, T.e. CTOMMOCTb UMYLLECTBA, KOTOPOe
NnoTepneBWWin (KPeaMTop) MMen u yTpaTun BCleacTBMe HapylweHus obsa3atenbcTea
NONIXHUKOM. Tak, ecnv BO BPeEMs LOroBopa NepeBo3ki rpy3a noTepsiH npeamMeT nepeBo3Kku,
TO yTpara BblpaxaeTcsi B CTOMMOCTY rpy3a. [lon yTpaTtoi uMywecTea NoHUMaeTcs 1
topuanyeckas HeBO3MOXHOCTb BO3BpaTa Belel B XO3SMCTBEHHYIO cahepy kpeanTtopa
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(HanpuMep, NPV HEBO3MOXHOCTUN NcTpeboBaHus Belwm y 4oOpocoBECTHOro npuobpeTaTens -
cT. 302 I'K).

PeanbHbliin ymep6 COCTOWUT Tak>Xe B noespexgeHnn nmyulecTtea, 1.€. B CyMMe, Ha KOTOPYHO
NMOHM3NNacb CTOMMOCTb MMyLLeCTBa BCneactTBMe npaBoHapyweHns. Tak, ecnu noxuueHa ogHa
13 Belen Konnekumn, To CHUXEeHMe CTOMMOCTIM KOMNeKUMn CocTaBsuT peaanb||7| ymep6.

YnylweHHas Bbiroga - Henosy4eHHble 4OX0Obl, KOTOPbIE NNLIO NMONy4Mno 6bl NpU 06bIYHbIX
yCnoBusX rpaxgaHckoro obopoTa, ecnm 6bl ero npaso He 6biNo HapylweHo. s opraHu3aunii,
3aHMMaloWmnXcsl NpeanpuHIMaTenbCKon AesTeNbHOCTbIO, HEMONYYEeHHbIE AOX04bl MPUHUMAIOT
dPopMy Hemnosy4eHHon Npmbbinv. B oTHOWEHUM rpaxaaH Hemnosy4YeHHbIe 4OX0Obl MOTyT
BbIPa3nTbCs B yTpadYeHHo 3apaboTHo nnate, Henony4YeHHOM aBTOPCKOM FroHopape.

Mpwy B3bICKAHWW YMYLWEHHON BbIroAbl CNneayeT UCXOAMTb M3 TOro, HTO BO3MOXHOCTb MOJyYeHns
NpubbiNy cywecTBoBana peasnbHo, a He B Ka4ecTBe CyObeKTMBHOrO NpeacTaBneHns. VIMeHHo
NO3TOMY 3aKOH TpebyeT npu onpeneneHnmn ynyLueHHoO Bbiroabl yYUTbiBaTb NPEANPUHSATbIE
KpPeauTopoM LS ee Nony4yeHusl Mepbl U cAeNaHHbIe C 3TOI Lefbio NPUroToBeHns (M. 4 CT.
393 IK).

MNon HeuMyLwecTBEeHHbIM BPeAOM MOHUMAIOT Takue NnocnencTBus npaBoHapyleHns, KoTopble
He NMEIOT 3KOHOMUYECKOro CodepXaHns N CTOMMOCTHOM POpPMbI. TepMuH "MoparnbHbI Bpen”
packpbiBaeTCa B 3aKOHe Kak ousnyeckne n HpaBCTBEHHbIe cTpaganns (4. 1 ct. 151 I'K). Ho
MOCKO/bKY MOHATUS "MOpPanbHbIA" N "HPABCTBEHHbIN" SBNSAOTCS CUHOHMMaMu, 6onee
npueMneMo B 3aKoHOOaTeNbCTBE U HA NPAaKTUKE UCMOIb30BaTh TEPMUH "HEVMYILECTBEHHbIN

Bpen", nogpasnensaowmincsa Ha MopanbHbli 1 OU3NYECKUI.

Mopaanb||7| BpemO BbipaxaeTcs B NPUYNHEHHbIX HPAaBCTBEHHbIX CTpanaHnAaX N MOXeT
3aK/loYaThCs B UCMbITAHHOM CTpaxe, TPEBOre, YHUXeHMn, 6ecnoMoLHoCTH, CTbiae, B
nepexmnBaHnm NHOro ,D,I/ICKOMCpOpTHOFO COCTOSIHMA B CBSA3M CO CMEepPTbIO POOCTBEHHUKOB,
PacKpbITEM BPaYebHO, CEMEHOM TallHbl, BOEMEHHbIM O PAHUYEHNEM UMK NNLIEHMEM NPaB,
pacrnpocTpaHeHneM 0 NoTepneBsLeM NOPoYalLNX CBEAEHWA, He COOTBETCTBYIOLNX
OECTBUTENbHOCTU, U Ap. DU3NYEeCcKnin Bped COCTOUT B UCTbITAHUN (PU3NYECKUX CTPaaaHuii,
6onu.
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['paxnaHcko-npaBoBas 0TBETCTBEHHOCTb BCErga HactynaeT npu NpuYnHeHum
nMylwecTBeHHOro Bpena. B cootsetcteum ¢ 4. 1 c1. 151 'K, ecnu npnymHeH
HEeNMYyLWEeCTBEHHbIN Bpend, TO OTBETCTBEHHOCTb HACTynaeT: a) NPy HapYyLWEHUN NNYHbIX
HEUMYLECTBEHHbIX NpaB rpaxaaH, 6) Npy HapylweHnn HematepuanbHbix 6nar rpax.aaH, B) B
LPYrux cny4dasx, npeayCMoTPEHHbIX 3aKOHOM. B yacTtHocTn, 3akoHoM P® "O 3awuTe npas
noTpebuTtenein" yctaHoBNEHa KOMNEHCaUUs MOpanbHOro Bpeaa n3rotoBuTenem
(uICnonNHMTENeM, NPOAABLIOM) MPU HapyWeHWUN NobbIX, B TOM YACNE N UMYLLECTBEHHbIX NpaB
notpebutens (4. 1 c1. 15). Tak, nokynatenbHuua I". obpaTtmnnack B cyn K NPON3BOACTBEHHOMY
o06bennHeHuo "3UJT" 0 3aMeHe X0NoaMNbHUKA, B3bICKAHUN HEYCTOMKN 32 MPOCPOYKY
BbINONHEHUS ee TpeboBaHNS O 3aMeHe ToBapa HeHaANeXxallero kayecTsa U 0 KoMneHcauum
MopanbHOro Bpena. B cynebHom 3acenaHum 66110 yCTAHOBNEHO, YTO UCTMLA HEOOHOKPATHO
obpauwanacb B MacTepPCKyto No NoBoAY PEMOHTA XONOANNbHUKA, B TEYEHNE ANNTENBHOMO
BPEMEHUN HE MMeNa BO3MOXHOCTM UM NMOMIb30BATbCS, YTO NPUBENO K Psiay HeynobcTs B
XpaHeHnn NPOoLAYKTOB NuTaHms. MpnaHas 060CHOBaHHbLIMU U ApYrve NPUTA3aHUS
noKynartenbHWLUbI, CyL YOOBNETBOPUN UCK <*>.

<*>BbBC P®. 1995. N 10. C. 14 - 15.

4. BaxXHblM YCNOBUEM HACTYMNNEHNS TpaX 4aHCKO-NPaBOBON OTBETCTBEHHOCTY SBNSiETCS
NMPUYMHHASA CBA3b MEX Y NPOTMBOMNPABHbLIM MOBEAEHNEM W HACTYNMBLUMMU NOCNEACTBUSAMU.

Lns opnanyeckon Nnpak Tk BaXXHO ONpenenmnTb, Kakas NpUYnNHHAsS CBA3b MOXET U O0NXHA
NPUHMMATbLCS BO BHUMAHWE, Y4UTbIBATBCS NPU PEEHNN KOHKPETHbIX Aen. [1ockonbky
CyllecTByeT Bceobuas CBA3b SBNEHWUIA, MOCTONbKY "MOUCKMN" MPUYNHHOWK CBA3N MOXHO BECTM
H6eckoHe4Ho. HanpumMep, cMepTb NauneHTa HacTynuna oT HeKa4eCTBEHHOr 0 IeKapcTBa; HO
KTO-TO ero nponucan; KTo-To gaasan, u3rotasnmsan, KOHTPONMpoBan Ka4ecTBo; KTO-TO
n3rotasnmean obopynoBaHne Ans ero NPon3BOACTBa, NOAABAs SHEPTUO ANS BCEX
YyHacCTBYIOLWMNX B €r0 N3roTOBNEHNM U T.4. MO HUCXOAAWMM 1 6OKOBbIM CBA35SIM. O4eBUAHO,
npobnema cocTouT B TOM, Fae 1 Kak "BblpBaTh" N3 Bceobleli CBS3W Uccreayemble SIBNEHNS -
NPUYUHY N CNeacTBue.
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B umBMANCTMYECKOI Hayke yXe AaBHO NpeanpUHMManCh NOMbITKX PELeHNs 3TOro Bonpoca.

Mpepnaranocb pasnnyatb abCTPakTHYO U KOHKPETHYO BO3MOXHOCTb pe3ybTara,
cO34aBaeMyto faHHbIM nosegeHnem. CooTBETCTBEHHO YKasblBanoCh, 4TO NPUYMHHASA CBA3b
MeX [y NoBeOeHMEM YenoBeka 1 HacTyNMBILMM pe3ynbTaToM NpuobpeTtaeT NpaBoBoe
3Ha4yeHue Nuwb Npu YCnoBUK, YTO 3TO NOBEAEHME BbI3BANO OENCTBUTENbHOCTb pedynbTarta
N1 co34ano KOHKPETHY BO3MOXHOCTb ero HactynneHus. Ecnn obctositenncTea,
npespallarme BO3MOXHOCTb B AEACTBUTENBHOCTb, HOCAT 00 HEKTMBHO NOBTOPSOLWMIACS
XxapakTep 1 B CBA3U C HUMW HAXOOMTCS NOBeOEHNE YenoBeka, TO 9TO 0O3HA4YaeT, YTO OHO
C03[4an0 KOHKPETHYO BO3MOXHOCTb pe3ynbTaTa. [Npu 06 beKTUBHON HEMOBTOPSIEMOCTH B
LOaHHOI KOHKPETHOWM CUTyaumm Tex Xe 06CToSTeNbCTB HAaX0AsWEECs B CBA3UN C HAMU
noBeLeHNe co3aaeT Nuwb abCcTpakTHYO BO3MOXHOCTb pe3yfbTarta, UCKNoYatoLyo
OTBETCTBEHHOCTb <*>.

<*> CM.: Mlogphe O.C. OTBETCTBEHHOCTb MO COBETCKOMY rpaxgaHckomy npasy. J1., 1955. C.
230, 233.

PacnpocTtpaHeHa Teopusi NPUYNHHO-HEOBXO0ANMbBIX U MPUYNHHO-CNyYaiHbIX cBA3el. Ee
CTOPOHHVKM CHATAIOT, YTO OEACTBUE NMua MOXET OblTb MPUYNHOA aHHOro peaynbTaTa, ecnm
CBSI3b MEXAY HUMU - NPOSIBNEHNEe HeobX0OMMOCTU (3aKOHOMEPHOCTH), @ HEe HOCUT XapakTepa
CNny4aiHoro cuenneHns cobbiTUiA.

Lpyras Teopus NOCTPOEHa Ha pasrpaHNyeHnn NPSIMOR U KOCBEHHOM MPUYNHHOM CBA3WN.
Opuanyeckn 3Ha4MMOM NPU3HaETCs TONbKO NPAMas NPUYMHHas CBA3b, KOTopas
XxapakTepusyeTcs TeMm, 4To pe3ynbTaT (CneacTeBne) BO3HUKAET HEMOCPEOCTBEHHO, NPSIMO U3
NOBELEHUS MPUYMHUTENS, B COMETAHUN C 00 bEKTUBHBIMM 3aKOHOMEPHOCTSIMA 1 B YCNIOBUSIX,
CNOXMBLINXCS 00 coBeplieHust neicTeusi. KocBeHHas npuynHa MoxeT npuobpeTtatb
lOpUANYECKOE 3HAYEHUE NN B CNyvae, Koraa AOMXKHMKOM (MpuYnHuTeneM spena) obinm
co3aaHbl cneunduyeckmne ocobeHHoCT 06CTaHOBKM, BbipaXatowmecs B onpeneneHHbIX
OTKNOHEHUSIX OT HOPMalbHbIX YCNOBWIA, CNOCOBCTBYIOWMX HACTYMNEHNIO OTPULLATENBHOrO
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pesynbTara.

He BaoaBasicb B NoApOOHbI aHanM3 Ha3BaHHbIX TEOPUIA <*>, MOXHO OTMETUTb, 4TO, Kak
NpeacTaBnNseTCs, Mexay HAMU HET NPUHUUNMANBHbBIX Pa3nnynii n 4To, CNOCOBCTBYS PA3BUTUIO
obueit TeOpUN 0 MPUYMHHOCTY B NPAaBe, HX 04HA U3 3TUX TEOPUiA He JaeT "ToYHOW oopmynbl”
ONS yCTaHOBNEHUS CyOOM IopuanyYeckn 3Ha4MMON NPUYNHHONM CBSA3M B KOHKPETHbIX Oenax.

<*> 0630p 1 060CHOBaHME 3TUX U APYrMX TEOPUIA MPUYUHHBIX CBS3el cM.: HoBuukuin U.B.,
NyHu J1.A. Obwee y4eHune 06 obsizatenbctee. C. 305 u cnegn.

WHor na npuynHHas cBa3b CTONb OY4EBMOHA, YTO €€ YCTaHOBNEHNEe He NpeacTaBnseT
TpyaHocTun. K npumepy, nanatenbcteo 6e3 cornacus aBtopa v 6e3 Bbinnatbl eMy
BO3HArpaxAeHUs NepeBerno ero Npon3BeneHNe Ha Opyrom A3blK, a 3aTem onybnvkosarno.
TpynHee onpenennTb HaNN4YMe NPUYNHHOWM CBA3M B CNy4Yasx, Korga pesynbtart He cnenyet
HenocpeacTBEHHO 3a NPOTUBOMNPABHbLIM AEACTBMEM MW KOFOa BPeL Bbi3BaH AENCTBMEM He
0QHOro Kakoro-nmbo nuua, a Lenoro psaa gakTopoB M 06CTOSTENbCTB, KOTOPbIE YCNOXHSIOT
cuTyaumio.

C y4eTOM CNOXHOCTU BbISIBNIEHMSI MPUYNHHO CBA3M MO psy AeN Ha3HayaeTcs aKenepTnsa
(cynebHo-MenmumHckasi, cynebHo-TexHuyeckasl, cyaebHo-ToBaposenyeckas u ap.). Kak
NpaBuno, 3KCNepTHOE 3aK/o4YeHNe HOCUT KaTeropuyeckuin xapakTep. OQHako B OTOeNbHbIX
Cry4asix 9KCnepTbl MOryT KOHCTATMPOBATb TOMbKO ONPeAEeNEHHYI0 BEPOATHOCTb HANNYMS UMK
OTCYTCTBUS MPUYMHHON CBSI3W. [TonaraeM, YTo BepOoATHbIE 3KCNEPTHbIE 3aKNO4YEHUS He UMEetoT
[noKasaTtenbCTBeHHOM cuibl. Cya AOMXEH B 3TUX CNyYasx, NPexae BCEro, y4nTbiBaTb U
OLEeHMBATb Opyrue AokasaTenbCcTBa, a Npy He0OX0AMMOCTU HA3HA4YMTb NMOBTOPHYHO
aKCrnepTunay.

5. BuHa kak ycnosue HacTynjieHna oOTBEeTCTBEHHOCTHU - MCUXNYEeCKOe OTHOWEHNE nmua B

13/39



FMABA 26. TPAXOAHCKO-NMPABOBASY OTBETCTBEHHOCTDb

chopMe yMbica Um HEOCTOPOXHOCTY K CBOEMY NMPOTUBONPABHOMY MOBELEHUIO U €r0
pesynbTaram.

YMbICEN 03HAYaEeT OCO3HaHME npasoHapywntTenem coBeplleHHbIX BUHOBHbIX OEeNCTBUA 1
XKenaHune nnu gonyuweHmne HactynjieHns cBs43aHHOIro ¢ aTumMin OencTBusiMmn pe3ynbTtarta. I'Ipvl
HGOCTOpO)KHOVI doopMe BUHbI NNLO HE NPeaBUANT HACTynneHnsa BpeaHblX nocnencTBUn, XOTH
MOT /10 U [ONXHO ObINo KX npensnaoetb, UK Xe npenoBnignT ykadaHHble nocnencten4d, HO
NerkoMbICNIeHHO HageeTCda Ux npenoTepaTtuTb.

B Hayke cylecTByeT TakXe xapakTepMCTMKa BUHbI HE Kak NCUXOIOrMYECKOi, a Kak HEeKOW

06 bEKTBHON NOBEOEHYECKOM KaTeropmm, oTpaxaollel npeawecTByolee HapyLWweHno
noseaeHve cybbekTa, HENPUHATUE NPABOHAPYLIMTENEM BCEX BO3MOXHbIX MEP ANsi
Hagnexallero crnonHeHust obsi3aTenbcTBa <*>. Bpsia N MOXHO COrnacuTbes C Takumu
BblCKa3blBaHNSIMM, Tak Kak Mo CYLECTBY peyb yX€e He O BUHE, a O MPOTUBOMPABHOM MOCTYTKE.

<*> CMm.: MyruHckunin B.W. MpaBoBble cpenctsa obecneveHns aghPeKTUBHOro NPOM3BOACTBA.
M., 1980. C. 30.

CopepxaHue NOHSTUS BUHbI MPUMEHNMO Kak K rpaxAaHam, Tak 1 K lopuanyYeckM nuuam.
BuHa topuanyeckoro nuua Bbipaxkaetcs B BUHOBHOM NOBEAEHUN ero paboTHMKOB,
LNEeACTBOBABWMX NPU UCMOMHEHUW TPYLOBbIX (CNY>XeOHbIX, AONXKHOCTHbIX) 0653aHHOCTEN.
BrHa x039ACTBEHHbBIX TOBAPULLECTB M NPON3BOACTBEHHbLIX KOONEPATUBOB COCTOMT B BUHOBHbIX
LEACTBUSIX MX YHACTHNKOB (Y1EHOB), NPUYNHUBLIMX BPEA NPU OCYILECTBIEHUN
npeanpvHUMaTenbCKOM, NPON3BOACTBEHHON NN NHOWN OEATENBHOCTM TOBAPULWECTBA UK
koonepaTuBa. [Npn aTomM 6e3pa3nnyHo, COBEPLIEHbI NN yKa3aHHble OeACTBUS OTAE/bHbIM
PSO0BbIM PAOOTHNKOM, YHACTHUKOM (41IEHOM), OONXKHOCTHBIM NIMLOM UM OPraHoM
OPMANYECKOro Nmua.
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Mo obweMy npaBuny, 0TBETCTBEHHOCTb B rPaxX4aHCKOM Npase HacTynaeT npu Hann4um
ntob0oi PopMbl U cTEeNeHN BMHbI. HO HEKOTOPbIE HOPMbI AOMNYCKAOT UCKTIIOYEHNS U CBSI3bIBAKOT
HacTynneHne OTBETCTBEHHOCTU NN ee pa3mep C onpeneneHHon POPMON U CTEMEHBIO BMHbI.
Hanpwumep, no gorosopy 6€3803Me34HOI0 NOIb30BAHUS MMYLLECTBOM NepeaaBWwmnii UMyLLECTBO
(ccynonaTtenb) OTBeYaeT 3a HEAOCTATKN UMYLWECTBA, KOTOPbIE OH YMbILWIEHHO UK No rpy6oit
HEOCTOPOXHOCTU HEe OroBOpPUI NPU 3aknyeHun gorosopa (n. 1 ct. 693 K).

Kputepuem pasrpaHnyeHns npocToi 1 rpyboit HEOCTOPOXHOCTY SBNSIETCSA CTEMNeHb
npenBuaeHNs BpeaHbIX NOCNEACTBU B COYETAHMMN C PA3/IMYHON CTEMNEHbI0 0653aHHOCTY
Takoro npensuaeHns. Ecnm nuuo He cobniopaet TpeboBaHuiA, KOTOpblE K HEMY
NPenbSBASIOTCS KakK K KOHKPETHOMY MHAMBMAYYMY C Y4E€TOM €ro onbiTa, 3HaHWUA,
npodbeccrmoHanbHOM NOAroTOBKMW, TO OHO JOMYCKaeT NPOCTYI0 HEOCTOPOXHOCTb. Mpw
Hecob M AEeHUN HE TONbKO 3TMX TpeboBaHWiA, HO 1 MUHUMASbHbIX 3N1EMEHTaPHbIX, MOHSATHBIX
Kax oMy TpeboBaHUiA, HEOCTOPOXHOCTb cyYMTaeTCs rpy6oi.

B rpaxaaHckom npase OeicTByeT Npe3yMnumnst BUHbl AONKHMKA: L0, HApyLIMBLIEE
0093aTeNbCTBO, CYNTAETCS BUHOBHbLIM U HECET OTBETCTBEHHOCTb, ECNN He JoKaxeT
OTCYTCTBME CBOEW BMHbI. JTMLO NPU3HAETCs HEBUHOBHbLIM, ECNN MPW TOW CTEMNeHN
3a60TNMBOCTM M OCMOTPUTENIBHOCTY, Kakasl OT Hero TpeboBanacb No xapakTepy
obs3aTenbcTBa 1 yCnoBusim 06opoTa, OHO NMPUHSINIO BCe MEPbI ANS HAANeXalero UCNoNHEHUS
obs3aTenbcTBa.

6. B psne npaBoBbix akTOB 3aKOHOAATENb YKa3biBaeT Ha BO3/I0XXEHNE OTBETCTBEHHOCTU NpU
OTCYTCTBUW BMHbI. DTO AAET OCHOBaHME HEKOTOPbLIM IOPUCTaM FrOBOPUTbL O HEMOHOM
(yceyeHHOM) cocTaBe rpaxaaHckoro npasoHapyweHus. B yactHocTu:

npeanpuH/MaTenb HeceT OTBETCTBEHHOCTb 3a CNnyyYaHOe HeUCMNONIHEHVE N HeHaanexatuee
NCNonHeHne 0b65s3aTenbCTBa, €CAN HE JOKaXeT, YTO Haanexalilee NCNonHeHne okasanoch
HEBO3MOXHbIM BCNeACcTBME Henpeogonumom cunsl (n. 3 ct. 401 'K);

NPOJPECCMOHANbHbIA XpaHUTENb OTBeYaeT 3a C/y4YarHyto yTparty, HeJocTady unm
rnoBpeXOeHune Bellein, ecnu He JoKaXeT, YTo yTpaTa, HefocTaya, NnoBpexXaeHne Npon3oLwnm
BCNEACTBUE HEMPEOLONMMON CUIbl, MO0 CBOWCTBA BELW, O KOTOPLIX XPaHUTENb, MPUHMMAs ee
Ha XpaHeHue, He 3Han 1 He JONXeH bbin 3HaTb, MO0 B pe3ynbTate yMmbicna nnm rpyoon
HeoCTOpOXHOCTU noknaxenarens (n. 1 ct. 901 ['K);
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Bnageney UCTOYHMKA MOBbIWEHHON onacHOCTN 06513aH BO3MECTUTb AaXe ClyyaiHo
NPUYNHEHHbIN Bped, eCnv He AoKaXeT, 4TO Bped BO3HUK BCNeACTBME HENPEOoaoIMMON CUNbI
nnu ymbicna notepneswero (c1. 1079 'K);

opraHnsauus, npenocTaensaouwas KOMMyHa nbHbIe YCNyru, oTeevaeT 3a Cry4yanHoe HapylleHue
KayecTBa ycnyr, eCnm He JoKaXeT, 4TO OHO MPOM30LWLIO0 BCNeACTBME HEMPEOOOIMMON CUunbl (1.
6.6 NpaBnn npepocTaBneHns KOMMyHanbHbIX YCNyr <*>).

<*>C3 P®d. 1994. N 26. Ct. 2795; 1995. N 10. C1. 894; 1997. N 42. C7. 4788.

Hanuune Taknx HOpM B AEMCTBYIOWEM 3aKOHOAATENbCTBE CNYXMWT NOBOAOM AN
YyTBEPXAEHMS, 4TO POCCUIACKOMY Fpax AaHCKOMY NnpaBy M3BECTHA OTBETCTBEHHOCTb 6€3 BUHbI.
B o6ocHoBaHME HEBMHOBHOW OTBETCTBEHHOCTU NPUBOASTCS TPW OCHOBHbIX aprymeHTa: 1) ee
AKOObI CTUMYNUPYIOWWIA XapakTep, 2) HeobxoanMocTb 0becrneyeHmnst MMyLWeCTBEHHbIX
MHTEPECOB NOTepneBwWwero, 3) TEPMUHONOMMS 3aKOHa, HasbiBatowwero 0653aHHOCTb MO
BO3MELLEHWIO HEBUHOBHO MPUYUMHEHHOrO Bpeaa OTBETCTBEHHOCTbIO <*>.

<*> CMm.: Tapxos B.A. OTBeTCTBEHHOCTb MO COBETCKOMY rpaxaaHckomy rnpasy. Caparos,
1973. C. 91 n cneg.
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CyliecTByeT 1 Apyroii B3rnsia Ha npobnemy oTBeTCTBEHHOCTM 6€3 BUHbLI. CneayeTt npusHaTthb,
4TO B yKa3aHHbIX BblleE CUTYaUUSX NPOUCXOANT KOMNN3NS NHTEPECOB ABYX PABHOMPABHbIX
HEBMHOBHbIX YHAaCTHUKOB rpaX AaHCKOro NpaBOOTHOWEHUS (Kpeamtopa 1 [ONXHMKA), U
coumanbHO HECNpPaBe4NNBO XEPTBOBATb MHTEPECaMM OOHOr0 B NOMb3y APYroro.
3akoHopatenb 06s3aH U3bickmBaTb Apyrue (MOMUMO OTBETCTBEHHOCTU) POPMbI
pacnpeneneHns obpasoBaswmxcsa 6€3 4bein-nnbo BMHbI yObITKOB: CTpaxoBaHue
OTBETCTBEHHOCTU, 06pasoBaHme creumanbHbIX FoCyAapCTBEHHbIX 1 0OWECTBEHHBIX (DOHOOB U
np. <*> Heobxoanmo npoandepeHUnpoBaTb OTBETCTBEHHOCTb 1 BCE TO, YTO UMEET C HeW
NWb BHEWHEE CXOACTBO U MO CYWHOCTN OTBETCTBEHHOCTBIO HE SBNSIETCA <**>.

<*> CM.: ManewuH H.C. lOpuanyeckas oTBETCTBEHHOCTb 1 cnpasegnusocTb. M., 1992. C. 81 un
cneg.

<**> CMm.: Kpacasumkos O.A. OTBETCTBEHHOCTb, MEPbI 3alNTbI U CAHKLUN B COBETCKOM
rpaxnaHckoM npase // Mpobnembl rpax naHCKo-NpPaBoBOM OTBETCTBEHHOCTU M 3aWKThI
rpaxnpaHckux npas: Y4yeHble Tpyabl CBepanoBCKOro opuan4eckoro nHCTMTyTa. Boin. 27.
Ceepanosck, 1973. C. 7.

B topuanyeckoi nutepatype npennaraetcsi CYMTaTb BO3MOXHbBIM HAacTynneHne
rpaxaaHCKo-NpaBoOBO OTBETCTBEHHOCTM NPY HEMOHOM (YCE4YEHHOM) COCTaBe
NpaBoHapyLWeHNs B OTCYTCTBUE YObITKOB <*>. B kayecTBe nprvmepa npuBOANTCS B3biCKaHME
HEeYCTOWKM 32 HEMCMNONIHEHNE Kakoro-nmbo foroBOpHOro 06sa3artenbcTea, He NOBEKIIErO
ybbITKOB Yy KpeanTopa. B aTom cnyyae onst HACTynneHnst OTBETCTBEHHOCTM LOCTATOYHO
HanM4Yns OBYX YCNOBUIA - NPOTUBOMPABHOCTY NOBEAEHUS OONXHMKA U €ro BMHbI B
NpenyCcMOTPEHHbBIX 3aKOHOM Cllyyasix.
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<*> CMm.: MatBees I'.K. OcHoBaHMS rpaxgaHcko-npaBoBon oTBeTcTBeHHOCTU. M., 1970. C. 6.

Bonee o6ocHOBaHHA TOYKa 3PEHUSI, COMIACHO KOTOPOW BPeL, - HEMPEMEHHbI NpU3Hak
KaXxAoro npasoHapylweHns. Ho Bpen MOXET MMeTb MaTepuanbHblii UM HEUMYLWECTBEHHbIN
xapakTep, 6biTb U3MEPUMBIM NN HEV3MEPVMbIM, BOCCTAHOBUMBIM U/ HET <*>.

<*> CMm.: ManewuH H.C. lNpaBoHapylweHne: NOHATNE, NPUYNHBI, OTBETCTBEHHOCTbL. M., 1985. C.
9.

"paxhaHckre npaBoHapYyLWeEeHWs, He NMOBNEKIIME NMYLLECTBEHHOrO yuepba, Bbi3biBalOT
HEeVMYLLECTBEHHbIN Bped. B noroBopHbIx 06513aTenbcTBax HEVMYILECTBEHHbIN Bpen,
NoTepneBLUIei CTOPOHbI MOXET BblpaxaTbCsi B MepeXnBaHNsX B CBS3M C HAPYLIEHVEM
cyb6bEKTMBHOrO Npasa Ha Haanexatkee UcrnoNHeHne aoroeopa (Mo cpokam, cnocoby, MecTy
NCNONHeHNs 1 Np.). Taknum ob6pas3om, 6e3BpeHbIX COCTABOB rPaXXA4aHCKOro NpPaBoHAPYLWEHUS
HerT.

§ 3. Pasmep oTBEeTCTBEHHOCTU
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OcHoBaHMEM OTBETCTBEHHOCTM CNyXMUT nNpaBoHapylweHne. Hanbonee xapakTepHbIMU
doopMamu BblpaXXeHnsa rpaxaaHcKo-npasoBoO OTBETCTBEHHOCTU SBNSAOTCSA HEYCTOMKa,
ybbITKM, BO3MELLEHME Bpea B HaType. HekoTopble apyrue ¢oopMbl 0OTBETCTBEHHOCTU
MPUMEHVMbI NNLLb B CNyYae HapyweHns OTAeNbHbIX 0093aTenbCTB (HanpUMep, NoTeps
3aparka).

1. PaaMep HeycToWKM 3a NPUYMHEHNE UMYILECTBEHHOMO Bpeaa onpeaensieTcsl B 3aKoHe Uu
LOrOBOpPE, U MO3TOMY paccynTaTh TaKyk HEYCTOWKY HECNOXHO. MNpryem KpeamTop Bnpase
TpeboBaTb ynnaTbl HEYCTONKU, ONPeAEeNeHHON 3aKOHOM, HE3aBMCMMO OT TOr0, MPeayCMOTpeHa
nn 06513aHHOCTb €€ ynnatbl CornaweHnemM CTOPOH.

PacyeT HeyCTONKM NPMBA3LIBAETCS K KAKOR-NMOO N3BECTHON CTOPOHAM LEHEXHON BENNYMHE,
MMeLoWeR NNn faxe He NMEeKoLWen OTHOWEHNS K coaepXaHuto obsisaTennctea. Tak, CornacHo
n. 3 cT1. 8 depepanbHOro 3akoHa oT 2 nekabps 1994 r. N 53-d3 "O 3akynkax 1 nocraBkax
CENbCKOX03ANCTBEHHOW NPOAYKLMN, Cbipbsa U MPOAOBONLCTBUA AN FOCYAAPCTBEHHbIX HYX A"
<*> B C/llyyae HeMCNoNIHEHMS OOroBopa no 06 beMy 3akynok 1 NOCTaBoK
CeJ/IbCKOXO3SMCTBEHHOW NPOAYKLMW, Cbipbs U NPOLOBONLCTBUS ONS rOCYAAPCTBEHHbIX HYX [ B
YyCTaHOB/NEHHbI CPOK BUHOBHAS CTOPOHA yrnayveaeT APYroi CTOPOHE HEeYyCTONKY (wTpad) B
pa3mepe 50% CTOMMOCTU HEeL0MNOCTaBNEHHOMN NPOAYKLUUN.

<*>C3 P®d. 1994. N 32. Cr. 33083.

Paamep [OroBOpPHOI HEYCTOMKMN CTOPOHbI MOTYT Onpeaensitb AndgepeHUNpPoBaHHO C y4eTOM
BUA HapyLleHHON 06513aHHOCTK, XxapakTepa NocnencTBUi, OOPMbl BUHbI AONKHUKA.
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Ocob0o ckaxem 0 KoMmneHcauuu, npeaycMoTpeHHol n. 1 ¢1. 49 3akoHa Pd ot 9 nona 1993 .
"Ob6 aBTOPCKOM MpaBe 1 CMeXHbIX NpaBax” <*>, KOTopas B3bICKMBAETCS C HAPYLWMNTENS
obnagatenem NCKNIOYMTENbHBIX aBTOPCKMX U CMeXHbIX NpaB. OKoHYaTeNbHbI pasmep
KOMMeHcaumm onpenenseTcs no yCMOTPEHMIO cyaa unvm apbuTpaxHoro cyaa BMecTo
BO3MeLLeHMs yObITKOB MK B3bicKaHMsl noxoaa B cymme ot 10 no 50000 MMHUMaNbHbIX
pasMepoBs onnartbl Tpyaa. EanHokpatHoe B3bickaHe KOMNeHcaunm B TBEpOOA AeHEXHOM
CyMMe NO3BOJNISIET 0XapakTepu3oBaTb ee Kak 0cobblit wTpadg.

<*>BBC P®. 1993. N 32. Ct. 1242; C3 P®d. 1995. N 30. Cr. 2866.

KoMmneHcauusi 3a npuYnHeHne HeMMyLEeCTBEHHOrO Bpeaa TakXXe Ha3Ha4yaeTcsl CyI1oM B
TBEPLOW AeHexHol cymme. Cyn yumTbiBAeT 3ac/yXuBatowme BHUMaHne o6CToSTeNbCTRA,
BAUSIIOWME HA pa3Mep KOMMeHcaLuu.

Yactb 2 c1. 151 nn. 2 c1. 1101 'K doopmynupytot osa kputepus. Bo-nepebix, [ONXKHbI
NPUHUMATBHCSA BO BHUMAHWNE XxapakTep U CTeneHb NPUYMHEHHbIX NOTEepneswemMy puanyeckmnx u
HPaBCTBEHHbIX CTPaAaHWi; BO-BTOPbIX, y4EeTYy NOANEXMUT CTENEHb BUHbI NPUYNUHUTENS Bpena B
cnydasx, Korga BvHa SBnsieTca OCHOBaHMEM BO3MeLLEHWS Bpeaa.

B MNoctaHoBneHun NneHyma BepxosHoro Cyna P® o1 20 nekabps 1994 r. N 10 "HekoTopblie
BOMPOCHI NPMMEHEHNS 3aKOHO4ATEeNbCTBA O KOMMNEHcaumm MopanbHoro spena” <*>
yKasblBaeTcs Ha TO, HTO pasMep KOMMNeHcauum He MoXeT ObiTb NOCTaBNEH B 3aBUCUMOCTb OT
pasMepa yOoBMETBOPEHHOIO 1CKA O BO3MELLEHNM MaTepmanbHOro Bpeaa, yoblTKoB U Apyrux
MaTepuanbHbIX TPeboBaHNIA.
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<*> BbBC P®. 1995. N 3. C. 10.

Mo ceoel npmpoae KOMNeHcaumns HeMMyLWeCcTBEHHOr0 Bpeaa OTHOCUTCS K Mepam
OTBETCTBEHHOCTHU (WTpagy).

2. MNpwu onpepeneHnmn pasmepa yObITKOB y4YnTbIBAETCS: a) YAOBNETBOPEHO N TpeboBaHme
KpeauTopa 0 BO3MELEHNN OONXKHUKOM 00OPOBONBHO UK NPUHYONTENbHO (Yepes cya); 6)
Kakue LIeHbl CYLLECTBYIOT B MECTE UCMONHEHUS 0083aTeNbCTBA; B) MONYYU N OONIXKHUK,
HapyLWMBLINIA NPaBo, BCNEACTBUE 3TOr0 AOXOAbI.

Ecnn TpeboBaHue kpeanTopa yaooBneTBOPEHO AONXKHUKOM fOOPOBONBHO, TO ANs
onpeneneHns pasmepa ybbITKOB BO BHUMAHME NPUHNMAIOTCS LIEHbI, CYLECTBYOWMNE B AEHD
yLOBNeTBOpPeHNs obsizatenbctea. Ecnu tpeboBaHne kpeantopa He yooBNETBOPEHO
LONXHUKOM LOOPOBONBHO, TO Cy[l MOXET ONPefennTb BENNYMHY YObITKOB NCXOAS U3 LIEH,
CYWeCTBYIOWNX B AEeHb NPeabsBNEHNS NCKa N B feHb BbIHECEHNS pelweHuns (r. 3 cT. 393
'K). OgHako aTa HopMma UMeeT AUCNO3UTUBHbBIA XapakTep, W, cnefoBaTesibHo, UHOE MOXET
6bITb NPESYCMOTPEHO 3aKOHOM, APYrMK NPABOBLIMU akTamu UK 4OTOBOPOM.

Ecnu cTaButcst BONpoC 0 B3biCKaHUM PacXolloB, KOTOPbIe NoTepneslunid gonxeH bynet
MPON3BECTW O/ BOCCTAHOBIEHUSI HAPYLIEHHOr0 Npasa, TO Npeanonaraemblii pasmep Takux
pacxodoB NoaTeepXx.aaeTcs 060CHOBaHHbLIM pacyeToM, AokasaTeNbCTBaMm, B KA4eCcTBe
KOTOPbIX NPeACTaBnsoTCA cMeTa (KanbKynsumus) 3atpaT Ha ycTpaHeHne HeJoCTaTKoB
TOBapOB, PaboT, yCNyr; 0OroBop, onpenensiowmnii pasmep 0TBETCTBEHHOCTU 3a HapylleHne
0653aTenbCcTB, U T.M.

er,D,I/ITOp Brnpase Tpe6OBaTb B3bICKAHUA ynymeHHoM BbIroAbl B pa3Mepe He MeHblle 00X0O0B,
NnoNly4eHHbIX 0ON>KHWUKOM BCNencTeBne HapylweHns npaea.
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CornacHo n. 11 NoctaHoeneHus MNMnenyma BepxosHoro Cyna P® u MNMnenyma Boicwero
ApbutpaxHoro Cyna P® ot 1 nions 1996 r. N 6/8 "O HekoTopbIX BONpPOCax, CBA3aHHbIX C
npuMeHeHeM YyacTu nepesoi ['paxpaHckoro kogekca Poccuitickon depepaunn” <*> pasmep
yNyLWeHHOW BbIrogbl JOSIXEH ONpefensTbCs C Y4eTOM pasyMHbIX 3aTpaT, KOTopble KpeanTop
L0ONXeH Obln NoHecTun, ecnu 6bl 0653aTENbCTBO ObINO MCMOTHEHO.

<*> BBAC P®. 1996. N 9. C. 5.

B yacTHocTh, no TpeboBaHMio 0 BO3MELEHNM YObITKOB B BUOE HEMNONYYEHHOrO AOX0Aa,
NPVYNHEHHOT O HEA0MOCTABKOWM ChipbS MM KOMMNNEKTYIOWNX N3AeNniA, padmep Takoro 4oxona
LONXEH onpenensiTbCsl UCX0As U3 LIeHbl peanm3auunn roToBbiX TOBApOB, 3a BbIYETOM
CTOMMOCTM HE0MOCTABNIEHHOIO ChiPbS UM KOMMNNEKTYIOWNX U3Ae NN,
TPAHCNOPTHO-3aroTOBUTENbCKMX PACX0A40B M APYrMx 3aTpart, CBS3aHHbIX C NPOU3BOACTBOM
roTOBbIX TOBAPOB.

[nsi B3blcKaHMs yObITKOB HUKAKOr0 CreumanbHOro CornateHust Mexay CTopoHaMmu He
TpebyeTcs, OHO Npon3BOAUTCS B BUuAe obliero npaeuna.

3. Ecnu Bped NpuYnHEH MMYLLECTBY, TO MHOrAa OH MOXET ObiTb BO3MELLEH B HATYpE.
Hanpumep, cornacHo n. 2 cT. 62 3K P® nuuo, BUHOBHOE B HapyLweHn npas COOCTBEHHNKOB
3eMefbHbIX y4aCTKOB, 3eMNIeNoNb30BaTenel U apeHaaTopoB, MOXET OblTb MPUHYXAEHO K
NCMONHEHMIO 00A3aHHOCTY B HATYpe (BOCCTAHOBEHNIO NNOAOPOANS NOYB, BOCCTAHOBNEHNIO
3eMefbHbIX Y4aCTKOB B MPEXHUX rpaHuLax, BO3BEOEHNIO CHECEHHbIX 34aHUIA, CTPOEHUN,
COOPY>XEHUN, BOCCTAHOBNEHWIO MEXEBbIX U MHPOPMAaLMOHHbBIX 3HAKOB 1 Ap.).

B nennkTHbIX 0653aTenbCTBAx Cyd, NpUCyXAas BO3MeELEHME Bpeaa, 06a3biBaeT
NpenocTaBnTh Bellb TOrO Xe poaa U KayecTBa, UCNPaBuUTb MOBPEXAEHHYIO Bellb U T.M. (CT.
1082 'K). B noroBopHoM 0653aTenbCTBE B CNyyae Npoaaxu npoaasLOM Beln
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HeHaanexauwero kayecTea nokynartesb Bnpaee TpeboBaTb 3aMeHbl Takol BEWM BeLbO
Haanexaitiero kadectsa (n. 2 c1. 475 K). Mpwn aToM TpebyeTcst OLEHNTb N COU3MEPUTD
yTpaYyeHHoe 1 NpefocTaBnsieMoe NMYLECTBO, ONPeLeNUTb CTENEHb N3HOCA Beler, NpUH1MMas
BO BHUMaHWe BPeMS HOPMarnbHOM 1 (pakTUYECKOM SKCnyaTauum Bewm, nHble gokasaTenbcrsea
0 KayecTtBe. Ecnu HapylweHHoe NpaBo MOXeT ObiTb BOCCTAHOB/EHO B HATYpe MyTeMm
NprobpeTeHns onpeneneHHblX Beller (TOBapoB) UNx BbINONHEHMS paboT, okasaHus ycnyr, To
CTOMMOCTb COOTBETCTBYIOWMX BELWel (TOBAPOB), paboT unm ycnyr 4onXHa onpeaensiTbCs no
npasunam n. 3 cT. 393 K.

B ooHOM cnope, BO3HUKILEM N3-3a CAA4YM 3aKa34UKY-rpax aaHHy BO BHOBb MOCTPOEHHOM
IOMe Ha [0NEBbIX HaYanax KBapTupbl C CylWeCTBEHHbIMM HeJocTaTkaMmun, Bctan BOnpoc o
3aKOHHOCTM TpeboBaHMst 0 3aMeHe KBapTupbl. B cooTBeTcTBUM CO CT. cT. 503, 737, 739 'K
NPV BbISIBNEHUN HEOOCTATKOB BO BPEMS MPMEMKM pe3ynbTaTa paboTbl Unv BO BPEMS €ro
NCNONb30BaHMS 3aKa34yMk MOXET MO CBOEMY BbIOOPY B YCTAHOBNEHHbLIE CPOKM OCYLWECTBUTb
04HO U3 NpeaoCcTaBNeHHbIX eMy Npas: NoTpeboBaTb 6€3B03ME3AHOM0 MOBTOPHOI0
BbINONHEHNS paboTbl NN 3aMeHbl HeJ0BpPOKa4YeCTBEHHOrO TOBapa TOBAPOM Haanexauwero
KayectBa. Peanusaumio Takux encTBuin nogpsaaqymkomMm MOXHO OLEHUTb Kak BO3MeELEeHNEe
Bpena B Hatype. [MoaTtoMy npasunbHO BepxoBHbii Cya P® ykasan B CBOEM onpeneneHnn, 4to
B cny4ae obHapyXeHMsl He4oCTaTKOB B BbINOMIHEHHON paboTe no AoroBopy ObITOBOrO
noapsaa 3akasl4yvk BnpaBe TpeboBaTb OT NOAPSAYMKA 3aMEHY HEKAYEeCTBEHHOro peadynbTaTa
370N paboTbl HA aHANOrNYHbIA HaaneXxallero Ka4ecTsa He3aBMCUMO OT TOr0, BO3MOXHO U
HeT UX yCcTpaHeHne <*>.

<*>BbBC P®.2000. N 2. C. 9-10.

BoameleHune Bpena B Hatype - He6ﬂaFOI'IpI/I$|THbIe nMyuecTBeHHble NocnencTensa ons
OOJTXHMKA, TaK KakK OH NpuHyaounTenbHO coBepliaeT 3T OEencTBMA 3a CBOW CYer.

4. Bo Bcex 06s13aTeNbCTBax CHUXEHME pa3mepa 0TBETCTBEHHOCTM fonyckaeTcs: 1) no BuHe
06eunx CTOPOH B HEUCMONMHEHUW U HEHAANEXALLEM UCNONTHEHMN 0053aTENbCTBA; 2) eCnu
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KPeanTop YMbIWIEHHO N HEOCTOPOXHO COAENCTBOBAN YBENMYEHUIO pa3Mepa yObITKOB N1bo
HE NPWHAN PasyMHbIX MEP K NX YMEHbLEHWIO.

Ecnun obsi3aTtenbcTBO HapyLwWweHo No BnHe obenx CTOPOH (,D,OTI)KHI/IKa " erumopa), TO
HacTynawuwyto Bcnegcteme 3Toro OTBeETCTBEHHOCTb MHOIrAa Ha3blBAlOT CMelWaHHon. XoTs
OTBETCTBEHHOCTb 3a HeHaanexalulee nucnonHeHme obsisatenbcTea B OENCTBUTENBHOCTM HECeT
TO/IbKO OOJTXHUK, HO 0H6beM Takoin OTBETCTBEHHOCTU CHUXAaEeTCs C Yy4eTOM CTENEHN BNHbI N
OOJIXHUKa, 1 Kpeaguntopa. Tak, ecnu Hecoa4ya KOnxo3om noMmMaOopoB nokynartento -
KOHCepBHOMY 3aBO4y npou3olna Kak scneanctesne HapyweHuns cpoka ncnoiHeHns
obsizaTenbcTBa KOMX030M, TaK U n3-3a OTCYTCTBUA OpraHndaunn 3aBoA0M Haanexatero
npuema, To0 HaNMUo yCcnoBus Ons CHUXeHn4 pa3mepa oTBeTCTBEHHOCTU KONMX03a.

CMelwaHHast OTBETCTBEHHOCTb HE TOXOECTBEHHA COBMECTHOMY NPUYNHEHUIO Bpeda. |_|pVI
COBMECTHOM MpPUYHNHEHUN BpEe NPUYNHAETCA HECKOTbKUMIK NInLlaMn, HO CaM I'IOTepI'IeBU.II/II7I
HEBNHOBEH.

3aKoHOM NN OroBOPOM MOXET ObiTb NPEAyCMOTPEHO B3bICKAHME TONbKO HEYCTOWKUN, HO He
yObITKOB (MCKNIOUYNTENbHASA HeycTolka). B aTOM cnyyae nponcxoomT orpaHnuyeHne
oTBeTCcTBEHHOCTU. Cyn BNpaBe yMEHbLWNTb HEYCTOWKY, EC/IM OHa SIBHO HECOpa3MepHa
nocneacTBusIM HapylweHus obsisatennctea (cT. 333 K).

Ncxons n3 uHcpopmaumoHHoro nucbma MNpesnanyma Beicwero ApbutpaxHoro Cyna P® ot 14
nons 1997 r. "O630p NpakTUKy NPUMEHEHNS apbuTpakHbIMK cydamu ctaTbm 333
[MpaxpaHckoro kogekca Poccuinickon depepaummn” <*>, K NoCNeacTBMAM HapYLLEHNS
obs3aTenbcTBa MOryT ObiTb OTHECEHbI HEMOYYEHHbIE NCTLIOM UMYLLECTBO U AEHEXHble
CpPencTBa, MOHECEHHbIE YObITKW, APYrne NMyWEeCTBEHHbIE Y HENMYLECTBEHHbIE NPaBa, Ha
KOTOpbIE UCTELL BNpaBe paccinTbiBaTb B COOTBETCTBUN C 3aKOHO4ATENbCTBOM U LOrOBOPOM.

<*> BBAC P®. 1997. N 9. C. 75.
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CornacHo n. 42 NoctaHoeneHus lNMnenyma BepxosHoro Cyna P® u MNMnenyma Boicwero
ApbuTpaxHoro Cyna P® ot 1 nons 1996 r. N 6/8 "O HeKoTOpbIX BONpOCax, CBA3aHHbIX C
npuMeHeHeM YyacTu rnepeoi ['paxgaHckoro kogekca Poccuinickon denepaunn” npy oueHke
Taknx NOCNeACTBUIA CyJOM MOTYT NPUHMMATBLCS BO BHUMaHME 06CTOSTENLCTBA, HE UMEKOLME
MPSIMOro OTHOLWEHUS K MOCNEACTBMSAM HapyweHns obsi3aTenbcTBa (LeHa ToBapos, pabor,
ycnyr, CymMma gorosopa u T.n.).

Kputepnsamm ons ycTaHOBNEHMS SBHOW HECOPA3MEPHOCTM B KaX1OM KOHKPETHOM Clyyae
MOryT ObITb: YPE3MEPHO BbICOKUIA pa3Mep HEeYCTOWKN; 3HAYNTENbHOE NPEBLIWEHNE CYMMOIA
HEYCTOMNKN BO3MOXHbIX YObITKOB, BbI3BAHHbIX HApPYLWeEHMEM 00513aTeNbCTBa; ANUTENbHOCTb
HEeNCnonHeHns 06a3aTenbCTB N AP. 3aMeTUM, YTO CHUXEHME pa3Mepa HeYyCTOMKM Ha
ocHoBaHwuu cT. 333 MK sBngetca npasom cyna. [1oaToMy cyn MOXET YMEHbWNTb HEYCTOMKY
HEe3aBMCUMO OT TOro, 3asiB/IEHO /1N TaKOe X04aTanCTBO OTBETHNKOM.

Mo oTaenbHbiM BUAam obsa3aTenbcTs 1 No 06s13aTeNbCTBaM, CBSI3aHHbIM C ONPeaeNeHHbIM
POLOM OEeSiTeNbHOCTM, 3aKOHOM MOXET ObiTb OrpaHMyYeHO NPaBo Ha NONHOE BO3MELLEHNEe
ybbITKOB. Hanpumep, opraHn3aTop 3akpbiTOro aykLmnoHa unm 3akpbiTOro KoHkypca 06si3aH
BO3MECTUTb NPUrNaleHHbIM M y4acTHUKaM TONbKO peasnbHbli yuwepb He3aBnUCUMo OT TOro, B
KakoW MMEHHO CPOK NOCNe HanpaBneHns N3BeLeHns nocnenosan otkasd ot Topros (4.3 n. 3
cT. 448 I'K). YacTtb 1 c1. 303 'K npenoctaensieT cobCTBEHHMKY NpaBo TpeboBaTb OT
HenobpoCOBECTHOrO BNanenbLa He TONbKO BO3BpaTa MMYLLECTBA, HO U BO3MELLEHUSI BCEX
LOXOA0B, KOTOPbIE HELOOPOCOBECTHLIN Bnagenel U3Bnek Uamn AonxeH 6bin n3Bneyb 3a Bpems
BnageHus. Takum obpasom, peyb naet 0b ybbiTkax N1b B BUAOE YNYLEHHOW Bbiroabl, a
B3bICKaHNe peanbHoro ywepba B BUAE pacxonoB Ha PO3bICK MMYLLECTBA, €ro
TPaHCNOPTUPOBKY M ApP. HE NPEaYCMOTPEHO.

CornaweHue 06 orpaHnyeHUn paamMepa 0TBETCTBEHHOCTU OONXHMKA MO AOroBOpPY, B KOTOPOM
KPEeOMTOPOM SIBNSIETCA FpaXaaHWH-NOTPebuTenb, HUYTOXHO, €CN pa3Mep OTBETCTBEHHOCTM
015t AaHHOro obsisaTenbCTBa UMW 3a faHHOe HapyleHre onpeneneH 3aKOHOM 1 eCrin
cornalweHmne 3akto4eHO 00 HACTynneHmst 06CTOSTENbCTB, BNEKYLWMX OTBETCTBEHHOCTb 3a
HEeWUCNONIHEHNE UMW HeHaaneXxalee UCNoNHeHne 06a3aTenbCTB.

Tak, B gorosope 6bITOBOro npokarta He MoXeT OblTb NPeayCMOTPEHO, YTO HaiMoOaTenb
BO3MellaeT ybbiTKM TONbKO B Mpefenax MMH1UMaNbHOW onnatbl Tpyaa 3a ywepb, NpUYMHEHHbIN
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HaHMMaTeno nepefaHHoN Belblo ¢ HeJocTaTkamm, Nockonbky n. 1 ¢1. 16 3akoHa "O 3awunTte
npas notpebuTtenein" npegycMaTpmBaeT, YTO €CNN B pe3yNbTaTe UCMONHEHNS AOr0BOPa,
yLEeMNSAOWero npaea notpebutens, y Hero BO3HNKAM yObITKU, TO OHW NOANEXaT BO3MELLEHMIO
MCMONHUTENIO B NONHOM 06 beMe. HNUYTOXHBIM TakXe CUMTaeTcs 3ak/lo4YeHHoe 3apaHee
cornaweHune 06 orpaHMyeHn 0TBETCTBEHHOCTU 3a YMbIWEHHOE HapyleHne 06s3aTenbCTBa.

YBENMUMTbL pasmep OTBETCTBEHHOCTW CTOPOHbI 06513aTENbCTBA MOTYT B Clly4asix U B pasmepe,
NpenyCcMOTPEHHbIX 3aKOHOM. Paamep 3aKOHHOI HEYCTONKM MOXET ObiTb yBENNYEH
cornaweHueM CTOPOH, eCnn 3aKOH 3TOro He 3anpewaert (M. 2 ¢1. 332 'K). JorosopHas
HeycToWKa yBennynsaeTcs OONONHUTE bHbLIM COrnaweHneM CTOPOH Kak [o, Tak 1 nocne
BO3HWKHOBEHMS 0OCTOSITENLCTBA, BNEKYILErO OTBETCTBEHHOCTD.

OToenbHO cnepyet ckasaTb 0 npasune cT. 318 'K 06 yBennyeHun cymm, Boinna4ymBaeMblx no
LNEeHEeXHOMY 0653aTeNbCTBY HEMOCPEACTBEHHO HA COAEPXaHNE rpaxdaHnHa (Hanpumep, B
BO3MelleHne Bpeaa, NPUYNHEHHOr0 XU3HW N 300PO0BbI0). 10 cywecTBy yBennyeHne
yKa3aHHbIX CYMM NPOnopLMOHasbHO YBENNYEHWNIO YCTAHOBIEHHOIO 3aKOHOM MUHUMASIbHOIO
pasmepa onnartbl Tpyha He NoBbllWaeT pasMep OTBETCTBEHHOCTU, a NULb paccMaTpuBaeTcs
Kak cnocob pacyeta CyMM C y4eTOM MHPNALMN.

5. MpuMeHUTENbHO K OTAENbHBIM BUAam 0653atenbCTB 3aKOHO4ATENbCTBOM MOTY T
ycTaHaB/MBaTbCS AOMONHUTENbHbIE NpaBuia, onpeaensiowmne pasmep 0TBETCTBEHHOCTU. Tak,
cT. 395 K BblaensieT neHexHoe 06s3aTenbCTBO, B CMIYy KOTOPOro Ha [OMXHMKA BO3naraeTcs
0653aHHOCTb YyNnaTuTb AEHbI B KA4YECTBE CPEACTBA NnaTtexa unm cpeacTsa noraweHuns
neHexHoro gonra. MNpy aToM feHeXHbIM MOXeT OblTb Kak 0653aTenbCTBO B LIENOM, TaK U
0653aHHOCTb OAHOM U3 CTOPOH B 06513aTENbCTBE (ONNaTta ToBapoB, paboT, ycnyr).

Pa3mep 0TBETCTBEHHOCTM 32 HENCMONIHEHNE AEHEXHOro 0653aTenbCTBa 3aBUCUT Npexae
BCEro OT COOTHOLWEHMS CYMMbl MPOLEHTOB 32 HENPABOMEPHOE MONb30BaHNE Yy XUMU
LEHEXHbIMU CpeacTBamMm U yObITKOB, NPUYNHEHHBIX KPEANTOPY TakuM Ucnonb3oBaHneM. Ecnm
yObITKM paBHbI CYMME HAYUCIEHHBIX MPOLLEHTOB NN MEHEE €€, TO OHW He B3biCKMBatoTCs. Ecnu
yObITKM NPEeBbIWAaOT CyMMY NMPOLIEHTOB, TO OHM NOANEXAT BO3MELLEHMIO B HACTH,
npeBbIWatowWel CyMMy NPOLEHTOB.

rlp0Ll,eHTbI 3a HerpaBoMepHOE NoNb30BaHNE Yy XnMn eHeXHbIMK cpeacTtBaMmmn B3MMaroTCA Mo
OeHb ynnatbl 3TUX CPencTB KpedunTopy, eCiin 3aKOHOM, NHbIMX NPaBOBbIMA aKTaMn NN
OOroBoOpoM He yCTaHOBNEH OJ14 Ha4YUCNeHnsa npoueHToB bonee KOpOTKI/IVI CpoOK. Pa3Mep
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MNPOLLEHTOB ONpenenseTcs CyWecTBYIOWEN B MECTE XUTENbCTBA KpeanTopa-rpaxgaHmHa (B
MECTe Hax0XAEeHMS KpeamTopa - IpUaNYeckoro nnua) y4eTHoM cTaBko 6aHKOBCKOro
npoueHTa npu Ao6poBOIbHOM BO3BpaTE Ha AEHb UCMONHEHNS AEHEXHOro 0bs3aTenbcTea
(ero yactu), Npu B3biCKaHWM B CyAebHOM nopsake - Ha AeHb NPeabSBNEHNS UCKA UMW HA LEHb
BbIHECEHUS PeELeHNs. DTN npasmna NPUMEHSIOTCS, eCNN NHOW pa3Mep NPOLLEHTOB He
yCTaHOBNEH 3akKOHOM unu gorosopom (ct. 395 IK). CornacHo n. n. 51, 52 NocTtaHoBNEHUS
MneHyma BepxosHoro Cyna P® u MneHyma Boicwero ApbutpaxHoro Cyna P® ot 1 nons
1996 r. N 6/8 "O HekoTOpbIX BONPOCax, CBA3aHHbIX C NPUMEHEHNEM YacTun NepBoi
['paxpaHckoro kogekca Poccuiickon denepaumm” B HACTOsILEE BPEMS B OTHOLEHNAX MeX Ay
opraHmsaumsamn 1 rpaxgaHamu Poccum nognexar ynnate npoueHTbl B pasmepe eanHON
yyeTHow cTtaBku LleHTpanbHoro 6aHka P® no kpeanTHbIM pecypcam, NpeaocTaBnsieMblM
KOMMepyeckunm BaHkam (CTaBka pedrHaHCMPOBaHMS).

Ecnu 3a Bpems HEMCNONHEHUS AeHEXHOro 06a3aTenbcTBa yyeTHas ctaBka 6aHKOBCKOro
NpoLeHTa n3MeHsinach, LenecoobpasHo oTaatb NPeanoyTeHne Ton y4eTHON CTaBke
6aHKOBCKOro NpoueHTa (Ha AeHb NPeabSABNEHNS UCKA NN HA AEHb BbIHECEHNS PELIEHNS
cynom), koTopasi Hambonee 611M3ka N0 3HAYEHUIO K YHETHbIM CTaBkaMm, CyLLeCcTBOBABLILVM B
TeyeHune Bcero nepuoma npocpoykm nnatexa (n. 3 NocraHosneHuns NneHyma BepxoBHOro
Cyna P® n MNneHyma Boicwero ApbutpaxHoro Cyna P® ot 8 okTs6ps 1998 r. N 13/14 "O
npakTuke NpUMeHeHns nonoXxeHui [ pax.gaHckoro kogekca Poccuiickon ®epepauum o
NpoueHTax 3a Nofib30BaHMe Yy XMU OeHeXHbIMU cpeacTsamm” <*>).

<*> BBAC P®. 1998. N 11. C. 7.

Ecnu neHexHoe 06513aTeNbCTBO BbIpaXEHO B BaNOTE 1 OTCYTCTBYET ocpuLmManbHas yyeTHas
cTaBka 6aHKOBCKOro NpoLeHTa Nno BankoTHbIM KpeanTam Ha AeHb NCNONHEHNS AEHEXHOrO
06s3aTenbCTBa B MECTE HAX0XAEHNS KpeamnTopa, To pa3Mep NpoLEHTOB onpeaensieTcs Ha
OCHOBaHUM Nybnukauuii B opuLmanbHbiX UCTOYHUKAX MHGDOPMALIMKN O CPeaHNX CTaBKax
6aHKOBCKOro NMpoLeHTa Nno KPaTkoCPOYHbIM BaNOTHLIM KpeanTaMm, MpefocTaBNsieMbIM B MECTE
HaXoXAeHuUs KpeomTopa. Takue cpefiHMe CTaBKM NO KPaTKOCPOYHbIM KpeanTam,
npenocTaBneHHbIM KoMMepyeckMmu 6aHkamm Poccumn B gonnapax CLUA, ny6nnkytoTtcs B
"BecTHuke baHka Poccumn" (odomumanbHblii ICTOYHUK ONy6NnMKOBaHNS HOPMATUBHbIX aKTOB
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LleHTpobaHka Poccun) <*>. Ecnn oTcyTCcTBYIOT 1 Takme nybnmkauumn, To pasmep noanexatmx
B3bICKaHMIO NPOLIEHTOB YCTaHaBIMBaEeTCs Ha OCHOBAHUM NPenoCTaBNsSeMON UCTLIOM B
KayecTBe Joka3aTeNbCTBa CrpaBkKu 0AHOro 13 Bedywmx 6aHKOB B MECTE HAXOX AEHUS
KpeouTopa, noaTeepXxgarolwern NpumMeHsemMyro UM CTaBKY No KPaTKOCPOYHbIM BaNOTHbLIM
KpegouTam.

<*> BecTHuk BaHka Poccun. 2002. N 6.

[MpoueHTbl noanexar ynnarte TofIbKO Ha COOTBETCTBYIOLYIO CYMMY OeHeXHbIX CPefCTB N He
HOJIXHbl HAYMUCNATLCA HA NPOLEHTHI 32 NONb30BAHNE Yy XXNMU OEHEXHbIMU CpeacTsamu, ecnm
NHOE He NpeayCcMOTPEeHO 3aKoHOM. Ha pa3mep 0TBETCTBEHHOCTUW 32 HEUCTONHEHWE
LEHEXHOro oba3arenbcTBa BNMSET TakXe npocpoyka kpeantopa. JonxHuk He 0bs3aH
NNaTuTb NPOLIEHTbI 32 BpeMs Npocpoykun kpeautopa (n. 3 ct. 406 'K).

B topuaonyeckon nutepartype onpenensioT NpasoByo Npupoay rogosbiX NPOLIEHTOB 3a
NONIb30BaHMe Yy XNMUN feHeXHbIMM cpeacTBamm Kak: 1) komneHcaumio (Bo3HarpaxaeHuve) 3a
nonb30BaHue, 2) PopMy BO3MELLEHUS YObITKOB B CBSI3N C HEUCMONHEHNEM LEHEXHOr0
0b6s3aTenbCcTBa, 3) CaMOCTOSATENbHbIA HOBbIA BUA FPaX AaHCKOW OTBETCTBEHHOCTH, 4)
HEeyCTOWKY.

[Mpn TonkoBaHum conepxanuns cT. 395 'K BO BHUMaHve Hano npuHUMaThb cnegyoulee.
CosMmecTHoe lMocTtaHoBneHne MNMneHymoB BepxosHoro Cyna P® un Beicwero ApbuTtpaxHoro
Cyna P® ot 8 okTs16pst 1998 r. oTrpaHM4mMBaeT NPOLEHTbI, NpeaycMoTpeHHble n. 1 ¢T. 395 MK,
OT NPOLEHTOB, Nognexaluunx yrnnarte 3a nofb3oBaHne geHexHbiMn cpenctsamn. Cama ct. 395
K Ha3biBaeTcst "OTBETCTBEHHOCTb 32 HEUCMONHEHUE AeHeXHOoro obszatenbctea”. Mpu
B3bICKaHMM NPOLEHTOB He TpebyeTcs AokasbiBaTb akT U pasmep yobiTKOB. K B3biICKaHUIO
NpoLEeHTOB NpuMeHsTCca nonoxeHns ct. 401 MK ("OcHoBaHusa OTBETCTBEHHOCTM 32
HapyweHne obs3atenbcTea"). B yacTHOCTU, OTCYTCTBME Yy AONXHMKA OEHEXHbIX CPEACTB,
HeobxoaMMbIX 4Ns ynnaTtbl 4onra no 06s3atenbCcTBy, HE SBNSIETCS OCHOBAHMEM ANS

0cB0OOX AeHUS [ONXHMKA OT ynnaTel npoueHToBs no ct. 395 K.
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Ecnu 3akoHOM 1nn JOroBOPOM yXe npenycMoTpeHa 06513aHHOCTb [OMXKHMKA ynnadnBaTh
HEYCTOMKY NpW NPOCPOYKE UCTIONHEHNS eHeXHOoro obs3atenbCcTBa, TO KpeauTop Brpase
TpeboBaTb NPUMEHEHNS NULWb OAHOW N3 MEP: B3bICKAHNE OrOBOPEHHON HEYCTOWKM UK
npoueHToB no cT. 395 K. O6bI4HO ABaX Abl MEPbl OTBETCTBEHHOCTM OLHOM U TOW Xe
NPUPOAbl HE MPUMEHSIIOTCSI.

B3bickaHve npoLeHToB 3a HENPaBOMEPHOE MONb30BaHUE YYXMMUN OEHEXHbIMU CPEeACTBaMN
nof4ymHeHo npaeuny ct. 333 K ("YMeHbleHne HeyCcTonkn"), 1 MOSTOMY Cyd MOXeT
YMEHbLWNTb CTaBKY NPOLEHTOB B Cly4yae ee SBHON HECOPa3MepPHOCTY NOCNEeACTBUAM
MPOCPOYKN NCMONHEHMS OEHEXHOro 0653aTenLCTBa.

CkaszaHHoe Bblille NO3BONISET CUMTATb MNPOLEHTbI, NpeaycMoTpeHHble cT. 395 MK,
OTBETCTBEHHOCTbIO B (0OPME HEYCTOMNKN.

§ 4. OcHoBaHUA 0CBO6O0OXAEHUS OT OTBETCTBEHHOCTU

MNpaBoHapywnTenb 0cBOHOXOAETCS OT rPa.aaHCKO-MPaBOBOV OTBETCTBEHHOCTM NpW
OTCYTCTBMM OOHOMO UM HECKOMBbKMX YCNOBUIA NpuBnedYeHns Kk Heii. OCHOBaHNS 0CBOOOX AEHUS
OT OTBETCTBEHHOCTM MOTYT ObiTb NMPeayCcMOTPEHbI 3aKOHOM U/ [IOrOBOPOM OISt KOHKPETHOro
obsi3aTenbcTBa.

B HEKOTOPbIX 0b6s13aTenbCcTBax NCKMOYEHNE OTBETCTBEHHOCTM nyTem yka3aHus 06 aTOM B
OOorosope He nonyckaeTcCs. Tak, cornaweHue y4aCTHWKOB NOJIHOro ToBapullecTea 06
orpaHnyeHmnn nx otBeTCTBE€HHOCTU No 06s13aTenbCcTBaM NOTHOroO ToBapuwecTesa HA4TOXHO (I'I.
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3 c1. 75 TK). Kpome TOro, 3aknto4eHHoe paHee cornaweHme 06 ycTpaHeHnn 0TBETCTBEHHOCTY
3a yMbllWEHHOE HapylweHe 06a3aTtenbCTBa HUYTOXHO (M. 4 ¢T. 401 TK).

Hanbonee TMNUYHLIMK OCHOBAHMSAMI OCBOOOXAEHMNS OT OTBETCTBEHHOCTU SBNSAKOTCA Cnyyai,
Henpeogonumas cuna v BuHa rnotepresLllero (KpeamTopa).

1. Cnyyaii - 06CTOATENLCTBO, CBUAETENLCTBYOWEE 06 OTCYTCTBUMN BUHBI KOrO-11Mb0o 13
y4YacTHMKOB 0b6s13aTenbCcTBa, a He Boobule 06 OTCYTCTBMM Ybeit Obl TO HM BbINO BMHbI. Tak,
Kpaxa TpeTbVM INLIOM BELWWN, OTOAHHOW NOAPAAYMKY ANS PEMOHTA, SIBNSIETCS YMbIWNEHHbIM
npectynneHneMm. Npu coBeplueHnn ee 0cobo M30LWpPEHHbIM cnocobom (Hanpumep, NoaKon B
3[aHune), KOTOPbIA AONXHUK (NOAPSAYMK) HE NPedBMaen N He Mor NpeaBuaeTb, Kpaxa MoXxeT
paccMaTpuBaTbCs Kak ciy4ai n ocBoboxaatb OONXKHMKA OT OTBETCTBEHHOCTM.

Cnyuyai sBnsieTcs aHTUNOL4OM BMHbI, €r0 HEBO3MOXHO npeasuaeTb. Cnyyai xapakTepusyeTcs
CyObEeKTMBHOW HEMPEOOTBPaTMMOCTbIO: €Cnv Obl MU0 3HANO O BO3MOXHOM HACTYMNIEHM
pesynbTata, To Bped mMor 6bl 6biTb NpeagoTepalleH. Hanpumep, y 60nbHOro 6bi710 aHoMansHoe
pacronoXeHne cocyioB, NO3TOMY BBELEHME eMy NieKapCcTBa B KPOBEHOCHbIN COCY A MPUBENO K
cmepTu. Cya oueHWUn OecTBUsi Bpaya Kak HEBUHOBHbIE, CNyYaliHble U B UCKE O BO3MELLEHNM
Bpeda K ne4ebHOMY yuypeXXAeHUo B CBA3M CO CMEPTbIO KOpMM/bLa oTKasar.

2. Moa HenpeononMMoii cuoi noHMMaeTcs 06CToSTeNbCTBO, OTNMYMTENbHBIE NPU3HAKY
KOTOPOrO - YPE3BbIYANHOCTb WM HEMPeAOTBPaTUMOCTb MPW AaHHbIX ycnosusix (n. 1 ¢1. 202, n. 3
cT. 401 TK).

O6CTOSATENBCTBO YPE3BbIYAAHO MO UCTOYHUKY BO3HMKHOBEHUS, MacluTaby, UHTEHCUBHOCTN,
HeopAMHapPHOCTW. BO3HNKHOBEHME HENPEOOOIMMOI CUbl HE CBSI3AHO C AESTENbHOCTLIO
OTBETCTBEHHOr0 Nunua.

Henpeononumas cuna He 3aBUCUT OT BONN Y4aCTHMKOB NPABOOTHOLWEHUS U, KakK NpaBuio,
NCKNtoYaeT BO3MOXHOCTb ee npeasunaeHus. MIHorga nMetoT MeCTo CUTyauun, Koraa siBneHue
HEenpPeonoIMMOI CUbl B KAKOR-TO Mepe npeaBnanMo. Tak, B OTKPbITOM OKeaHe CyAHO MOXeT
OblTb HE B COCTOSIHUM M36eXxaTb BPeLOHOCHOro OeicTBUS LyHamu (yparaHa, wtopma), naxe
Byayun npeoynpeXaeHHbIM 06 UX HaOBUXEHUN.
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dakTop HeNpeaoTBPaTUMOCTM NOCNEACTBUIA HENPEOAOIMMON CUSbl TPAKTyeTCs B
topuanyeckon nutepatype no-pasHomy. OaHW paccMaTprBaloT HENPELOTBPATMMOCTb UCXOAS
3 UMEIOWMXCS BOZMOXHOCTEN Y KOHKPETHOro nnua; 6onee npasuibHas No3vMUNUS y4UTbiBaeT
BO3MOXXHOCTY Nt0BOro nmua, ¢ y4eToM YPOBHS HAayKu U TEXHWKMW BCEro obuectsa <*>.
CnepoBartefibHO, HENPeaoTBPaTUMOCTb 06CTOATENBCTBA COCTOUT B TOM, HTO B AAHHbIX
YCNOBUSIX OTCYTCTBYIOT TEXHUYECKUE U MHblE CPELCTBA, C MOMOLLbIO KOTOPbIX MOXHO
NpenoTBpaTUTb caMo 06CTOATENbCTBO U CBSA3AHHbBIE C HUM MOCNEeACTBUSI.

<*> Cm.: MNasnoackuin E.A. Cnyyan n Henpeogonumas cuna B rpaxgaHckom npase. M., 1978.
C. 81 - 86.

B ooHoM nene kommepyeckunii 6aHk, 060CHOBbLIBas NpeabsSBNEHNE NCKA, OTHEC K
HenpPeoaoIMMON cnne PUHaAHCOBLIA Kpn3nc. ApbUTpaxXHbIi Cyl, HANPOTMB, ykasan, Y4To
hUHaHCOBbIN Kpn3nc 1998 r., BbI3BaHHbIA PE3KMM NageHMeM Kypca pybns no OTHOWEHMIO K
amepuKaHCKoOMy oonnapy, CTOPOHbl MOr v NpeaBuaeTh Npu 3aknoyYeHnn 0orosopa,
MOCKOJIbKY @aHanornyHble NPOLECcChl UMeNN MECTO B BONbLIEA NN MEHbLLEN CTEMEHN HA
NPOTAXEHUN nocnegHnx aecstn net. NMoatomy B ncke 6aHky 6biN10 0TKasaHo.

OTHOCMTENBbHOCTb NOHATUSA "HenpeononuMas cuna" 06 bekTMBHA, OHa 3aBUCUT OT YCNOBUIA
MEecTa 1 BPEMEHMU, a He OT CyObEKTUBHBIX NPeanockbinok. Hanpumep, HebnaronpustHole
NorofHble yCnoBus npakTuka OTHOCUT K MPOCTOMY cny4yaro. Ho ecnv nMenu MecTo rpaf, CHer B
HexapakTepHoe BpeMs roda (MioHb - aBrycT) B cpegHei nonoce Poccun 1 HaCTObKO
HEeOObIYHbI MO CBOEMY MPOSIBNIEHNIO, YTO CKA3aNn0Ch HA OeATENbHOCTM CyObekTOB, TO HANMLO
Henpeogonumasa cuna.

OcBoboXxaeHne 0T 0TBETCTBEHHOCTM BCNIEACTBME HENPEOAOUMON CUSbl BO3MOXHO TOMBKO
TOrAa, Koraa cywecTByeT NpuyMHHAas CBA3b MEX Y HEMpPeonoNMMON CUNO 1 BOSHUKLIMM
BPELOM.
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Ha npakTuke HENpeononnMyio CUy 4acTo MMEHYIOT "DopC-MaxXopHbIMM 06CTOATENBCTBAMU" 1
K HAM OTHOCAT: paspylmnTenbHble cuibl Npupoabl (HABOOHEHNE, 3eMNETPSACEHNE, CMepPUM,
obBanbl, LyHamMun, N3BEPXEHMNE BYKaHa); HEKOTOPble 0OLWECTBEHHbIE U NHbIE SIBNEHMS
(BOEHHble OeNCTBMS, NepepbiB ANMIOMaTUYECKNX OTHOWEHWA, anngemumn). Cnenyet 3amMeTuTb,
4TO MPAaBOBYIO KBANMGMKALMIO TOFO NN MHOTO OBCTOSITENHbCTBA C TOYKM 3PEHUS HANMYMS
NPU3HaKoB HENPEeOAONMMON CUbl NPABOMOYEH AaTb TONbKO cyd. [oaToMy He Bcerpa
NepeyncneHHble B 1OroBope 06CTOATENBCTBA, OCBOOOX AAIOWME OT OTBETCTBEHHOCTH
KOHTpareHToB, OyayT NPMHATLI BO BHUMaHKe B cynebHOM npouecce.

K Hel'lpeO,D,OﬂVIMOVI cune He OTHOCATCA: HapylweHune obs13aHHOCTEl CO CTOPOHbI KOHTPareHToB
OOJTXHUKA, OTCYTCTBME HA PbIHKE HY>XXHbIX ON4 NCNOJTHEHUA TOBAPOB, OTCYTCTBME Y OO/I>KHUKA
HeobX0ANMbIX OEHEXHbIX cpencTs.

3. BuHa notepnesuwero (kpeantopa). CornacHo n. 1 ct. 1083 'K Bpen, BO3HUKLINIA
BCNEACTBME YMbICNa NOTEPNEBLWEro, BO3MELWEHNIO HE NMOANEXMUT.

NHoroa B nOroBopHbIx 06s13aTeNnbcTBax BUHa kpeamtopa oceoboxaaeT AONXHMKA OT
OTBETCTBEHHOCTW. Tak, cornacHo 4. 4 ct1. 34 ®enepanbHoro 3akoHa ot 17 nong 1999 r. N
176-®3 "O noyToBOM CBA3N" <*> onepaTtopbl NOYTOBONM CBSA3M HE HECYT OTBETCTBEHHOCTb 3a
yTparty, nop4y (NoBpeXaeHne), HefoCTaBKy NOYTOBbLIX OTAPABNEHUIA TN HAPYLWeEHNEe
KOHTPONbHbLIX CPOKOB UX MEPECHINIKW, ECNN OHWN Bbl3BaHbI 0OCTOSTEIbCTBAMU HENPEO A0 TNUMOIA
CWIbl UM CBONCTBAMW BIOXEHMS NOYTOBOro OTNPaBneHns (orHeonacHble, B3pbiBYaTble,
ckoponopTswmecs sewm). M3 aToro nonoxeHus cnegyeT, 4T0 OTBETCTBEHHOCTb He HAcTynaeT
He3aBUCUMO OT TOro, OTNPAaBU/ NI KJIMEHT YMbIW/IEHHO UNKX MO HEOCTOPOXHOCTH
3anpeLeHHble K MOYTOBOMY OTNPAaBIEHMIO BELLMW.

<*>C3 P®d. 1999. N 29. Cr. 3697.
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§ 5. Buobl OTBETCTBEHHOCTHU

1. No ocHoBaHMSAM BO3HUKHOBEHUS U cooepXaHuio pa3nny4aroT osa sunaoa OTBeTCTBEHHOCTW!
OENNKTHYIO N OOroBOPHYIO.

MMpw HacTynneHun 0enuKTHOM OTBETCTBEHHOCTW BpeL NPUYNHAETCS NULOM, HE COCTOSLWNM
paHee B 06513aTeNbCTBEHHOM NPaBOOTHOWEHMMN ¢ NoTeprneBwuM. CBOMMM AEACTBUSMM
NPUYMHNTEND Bpeaa HapywaeT He KOHKPETHYI0 00493aHHOCTb akTMBHOrO XapakTepa
(BbINONHUTL paboTy, okasaTb yCnyry, ynnatutb AeHbr U T.M.), a 0Oy NacCUMBHYIO
00653aHHOCTb - BO3AEPXMBATLCSA OT HAPYLWEHNS abCONOTHBIX CyObEKTUBHBIX MPaB APYroro
nuua. [ennkTHas OTBETCTBEHHOCTb BO3HMKAET B MOMEHT MPUYUHEHNS Bpeaa UMYLLECTBY UK
NIMYHOCTW. B COOTBETCTBUM C 3TUM OHA perynmpyeTcs, Kpome obwmx npasun o
rpax4aHCKO-NpaBOBO OTBETCTBEHHOCTU, CrieumnanbHbIMU HopMamn 06 0b6si3aTenbcTBax U3
npyvynHeHns spepa (rn. 59 IK). lNMpasuna o 0enMKTHOM OTBETCTBEHHOCTU HE MOTYT
NoABepPraTbCs 3MEHEHUIO MO COrNALWeEHN0 CTOPOH 06s3aTenbCTBa.

Mepbl [OrOBOPHOM OTBETCTBEHHOCTW YCTAHOBMIEHbI 3aKOHOM UMW NPeaycMaTprBatoTCs
CTOPOHaMM Mpu 3aKN0YEeHNN KOHKPETHOro aorosopa. Nockonbky AOroBOpHas
OTBETCTBEHHOCTb HAcTynaeT Npu HapyLWeHUN KOHKPETHON 06513aHHOCTM OONXHMKA B
OTHOCWUTENIbHOM MPaBOOTHOLWEHWM, OHA ONPeaensieTcs, Kpome o0bLWmMX NONOXEHWNA O
rpaaHcKo-NpaBoBOW OTBETCTBEHHOCTM, HOPMaMM TOr0 3aKoHa (1UNnv Npaesunammn Oorosopa),
KOTOpPbIA perynupyet naHHoe 0653aTtenbCTBEHHOE OTHOLWEHME B LIENOM.

npl/IHLI,I/IFI ceobonpl goroesopa oéycnosnmsaeT OVCMNO3NTUBHbIN XapakTtep 6onblNHCTBA HOPM
MHCTNTYTA ,EI,OFOBOpHOIZ OTBETCTBEHHOCTW.

CnenyeTt oTMeTUTb, 4T0 CcT. 1084 'K npegnucbiBaet Bo3melwaTb Bped, NPUHNHEHHbIA XUN3HM
NN 300POBbIO FPaxaaHvHa NP UCNOJTHEHMN AOrOBOPHbLIX 0693aTENbCTB (LOroBOP
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NnepeBO3KK, OOroBOP Ha OKasaHve MeaULUMHCKOM MOMOoLWM 1 Ap.), a TakXe Npu UCMNONHEHUN
0653aHHOCTE BOEHHOW CNyX60bl, CNyX0bl B MUNULUNA 1 APYTAX COOTBETCTBYHOWMNX
obsizaHHoCTel, no npasunam rn. 59 MK ("Ob6sisaTenbcTBa BCNeAcTBME NPUYNHEHNS Bpeaa"),
€Cnv 3aKOHOM U LOrOBOPOM He MpeaycMoTpeH 6onee BbICOKMIA pa3Mep OTBETCTBEHHOCTN.
910 ncknoyeHne obecneunBaeT 6onee PEPEKTUBHYIO 3AWMTY NHTEPECOB NOTEPMEBLIETO.

2. Ecnun cy6bekToB OTBETCTBEHHOCTM 3a MPUYMHEHHDI Bpen 6onee 0aHOro, To
rpaxaaHcKo-npaBoBas OTBETCTBEHHOCTb MOXET HOCUTb CyOCUAnapHbIii, LONEBOW UMK
connpapHbI xapakTep.

Mpwu cybecraomapHOn OTBETCTBEHHOCTM YCTaHaBIMBAKOTCS OnpeaeNeHHbIe Npasuia rnoeeneHns
KpeanTopa, OCHOBHOro 1 cybcmnanapHoro nonxHuka. NepBoHayanbHO Kpeantop 06s3aH
npeaobsaBuTb TpeboBaHMe K OCHOBHOMY JOMXKHUKY, a TaKXe UCNONb30BaTb BO3MOXHOCTb
yOOBNETBOPEHUS TpeboBaHNs NyTeM 3a4eTa BCTPEYHOro TpeboBaHns nnbo 6eccnopHoro
B3bICKaHWNS CPEnCTB.

B cooteetcTBMM ¢ n. 53 NocTaHoBneHns NneHyma BepxosHoro Cypa P® u lNneHyma Boicwero
ApbutpaxHoro Cyna P® ot 1 nions 1996 r. N 6/8 "O HekoTopbIX BONpPOCax, CBA3aHHbIX C
npuMeHeHeM YyacTu rnepsoi ['paxgaHckoro kogekca Poccuinickon denepaumn” nopsanok
npenBapuTenbHOro obpalleHns KpeanTopa K OCHOBHOMY AOJIKHMKY MOXET CYATATHLCS
cobt0AEHHBIM, ECNIM KPEANTOP NPeabsSBM NOCNEAHEMY NNCbMEHHOEe TpeboBaHMe 1 NonyYmn
0TKa3 OONXHMKA B ero yaoBneTBopeHun nnbo He Nonyymn oTBeTa Ha cBoe TpeboBaHue B
pas3yMHbI CPOK.

Ecnu ocHOBHOW OONXHWUK 0TKa3ancs yaooBneTBopuTb TpeboBaHue KpeamTopa unv Kpeantop
He MONy4YMn OT HEro B pas3yMHblil CPOK OTBET Ha NpeabsBieHHoe TpeboBaHue, 310
TpeboBaHve MoXeT ObiTb MPeabsBNEHO NULY, HecylleMy cybcruamapHyo OTBETCTBEHHOCTb
(cybcmanapHOMy OONXKHUKY).

CybcumanapHsblii fONXHUK 06513aH A0 yAOBNETBOPEHMS TpeboBaHUs npeaynpeanTb 06 3ToM
OCHOBHOTrO OONIXHMKA, a eCNn NpeabsBNEH UCK - MPUB/IEYb OCHOBHOMO AO/IXHMUKA K YHaCTMIO B
nene. B npotnBHoM cnyyae OCHOBHOW AOMXKHWK UMEET NPAaBO BblABUHYTb NPOTUB PErPECCHOM0
TpeboBaHus cybcnanapHoro 4ONXKHMKA BO3paXXeHUsl, KOTOPbIE OH MMeN NPOTUB KpeauTopa
(cT. 399 I'K).
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CybcmanapHblit AONXHUK HECET OTBETCTBEHHOCTb B COOTBETCTBMU C 3aKOHOM, MHbIMU
NpaBOBbIMM aKkTamm Unn ycnosusmm obsisatenbctea. Hanpumep, ecnm HeCOCTOATENBHOCTb
(6aHKPOTCTBO) HOPUANYECKOr0 NMua Bbi3BaHa y4peanTensiMm (y4acTHukamm), cobCTBEHHNKOM
IOPUANYECKOro Niua Unn OpyruMmM nuuammn, KOTopble MMEKOT NPaBo AaBaTbh 0b6s3aTenbHble AN
3TOro HOPMANYECKOro NMua ykasaHus nnbo nHbiM 06pa3oM NMEKDT BO3MOXHOCTb ONpenensitb
ero AencTBuSA, Ha Takux nuy B cny4yae HegoCTaToO4YHOCTU UMyLLeCcTBa IopManyeckoro nuua
MOXeT OblTb BO3N10XeHa cybcuamnapHasi OTBETCTBEHHOCTb Mo ero obsizatenbcteam (n. 3 cT. 56
K).

MNMpun NnpeobpazoBaHMM TOBApPULLECTBA B 0OWECTBO KaX Abli NOMHbIA TOBAPWLL, CTaBLUNIA
Y4YaCTHUKOM akLUMOHEPHOro oblecTBa, B Te4eHne AByx NeT HeceT cybcmamapHyto
OTBETCTBEHHOCTb BCEM CBOWM UMYLLECTBOM NO 06A3aTeNbCTBaM, Nepeweawmm kK obwecTtsy ot
ToBapuwecTsa. [laxe oT4yXAeHne OblBWIMM TOBAPULLEM NPMHAANEXaBWMX eMy OOoNein
(akumin) He ocBoboXoaeT ero OT Tako OTBETCTBEHHOCTHU (N. 2 ¢T. 68 MK).

YupexaeHne HeceT OTBETCTBEHHOCTb MO CBOUM 06513aTeNbCTBaM HAXOASIWMMUCS B €r0
PacrnopsiXXeHUN OeHeXHbIMU CPeacTBamMm, HO NPU UX HEOOCTAaTOYHOCTY cybcnanapHyo
OTBETCTBEHHOCTb MO ero 06si3aTenbCTBaM HECET COOCTBEHHMK MMYLLECTBA yyYpexaeHus (n. 2
cT. 120 I'K).

MNMonb3oBaTenb HeceT cybcmanapHyo OTBETCTBEHHOCTb 3a Bpe., NPUYNHEHHbIN
npasoobnanartento 4eiCTBUSMN BTOPUYHbBIX NONb30BaTENEN, ECNN NHOE HE NPEOYCMOTPEHO
IOroBOPOM KOMMepyeckor koHueccun (n. 4 ct. 1029 MK).

Takum 06pas3om, Ans oTAeNbHbIX BUAOB 0053aTeNbCTB NPUMEHeHNe cybcmanapHoii
OTBETCTBEHHOCTU 3aBUCUT OT AOMONHUTENbHBIX YCNOBMWIA: NEPUOL, B TEYEHME KOTOPOrO
cybcuanapHblii LONXKHUK HeceT cybcnanapHyto 0TBETCTBEHHOCTb; UMYILECTBEHHOE
MONOXEHNE OCHOBHOIO AONXHMKA; 0OCTOATENBCTBA, Bbi3BABLNE HACTYNNEHME
OTBETCTBEHHOCTU; OTCYTCTBME B KOHKPETHOM AOrOBOPE MONOXEHMS 06 NCKTIOYEHNM
cybcuanapHoi 0TBETCTBEHHOCTM (KOr4a 3TO pa3pelleHo 3aKOHOM AN ONpefeneHHbIX BUOOB
06s3aTenbCeTB) M Ap.

ConupapHas 0TBETCTBEHHOCTb BO3HWUKAET, €CNM CONNAAPHOCTb 0653aHHOCTN NPenyCMOTPeHA
L,OrOBOPOM MK ycTaHoBNeHa 3akoHoM (n. 1 ¢T. 322 ['K). Tak, akumoHepbl, HE MONHOCTbIO
onnaTuBLINE aKuuUW, HECYT CONMOAPHYI0 OTBETCTBEHHOCTb N0 0b6s13aTenbcTBam obuwecTsa B
npenenax Heonna4YeHHoOM CTOMMOCTM NpuHaanexawmx um akumm (n. 1 ct. 2 denepanbHOro
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3akoHa oT 26 nekabps 1995 r. N 208-d 3 "O6 akumoHepHbIx obuectBax" <*>).

<*>C3 P®.1996. N 1. Ct1. 1; N 25. C1. 2956; 1999. N 22. Ct. 2672; 2001. N 33 (HacTb I). Cr.
3423; 2002. N 12. Ct. 10983.

OcHoBHOe 061WecTBO (TOBApPMLWECTBO), KOTOPOE MMEET NpPaBo AasBaTb AoYepHeEMy oblecTsy, B
TOM YMCne NO OOroBOPY C HUM, 06513aTeNbHble ANS HEro yKasaHus, 0TBeYaeT CONMaapHO C
n04YepHMM 0BLECTBOM MO CAENKaM, 3aK/KOYEHHbBIM NOCNEOHNM BO UCMONHEHNE TAKUX yKa3aHWiA
(n. 2 ct. 105 TK).

Jlvua, coBMeCTHO NpuyYMHMBLIKE BPeL, OTBEYaloT rnepen notepneswmm conmaapHo. Ho no
3asBNEHNIO NOTEPMEBLUEro N B €ro NHTepecax cyn Brnpase BO3/I0XMUTb Ha /UL, COBMECTHO
NPUYNHMBLUNX Bpend, OTBETCTBEHHOCTb B gonax (ct. 1080 K).

HacnegHwkn, NnpuHsBLINE HACNeACTBO, OTBEYAIOT MO J0/IraM HacnenonarTens conmaapHo B
npenenax CTOMMOCTY nepellealero K KaxXx aoMy HacneacTBeHHoro umyuwectea (n. 1 cr. 1175
K).

Mpwn HeHagnexauwem NCMONMHEHUN CoNMaapHOro obsa3aTenbcTBa ¢ NacCMBHOM (MK
CMeLaHHOM) MHOXECTBEHHOCTbIO KPeamTop (M KaxXAblid N3 KpeamTopoB) Bpase BO3N0XUTb
OTBETCTBEHHOCTb Ha BCEX OOMXHNKOB COBMECTHO WU/X Ha Nto60ro n3 HNX B OTOENbHOCTY Kak
NOMHOCTbIO, TaK 1 B YacTu gonra (cT. 323 K).

IloneBas 0TBETCTBEHHOCTb HacTtynaet, eCnn CoONnnaapHOCTb 06s13aHHOCTH npsMo He
npenycMoTpeHa 3aKOHOM, MHbIM NMPaBOBbIM aKTOM, YC/NOBUAMU obsizaTenbcTBa.
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MNpy HeHaLnexauem UCMONHEHUN [ONEeBOro 0653aTenbCTBa C NACCMBHOWM (MM CMELIAHHOA)
MHOXECTBEHHOCTbIO KaXAbl U3 OONXHWUKOB HECET OTBETCTBEHHOCTb Nepen KpeanTopom
(unn nobbiM M3 KPEONTOPOB) B ONpPeneneHHon YyacTu. Paamep nonei n, cnegoBatensHo,
06beM OTBETCTBEHHOCTM LOMXHNKOB NpeanonaraeTcs pasHblM, ECNM UHOE HE cneayeT un3
3aKOHa, MHbIX NPaBOBbIX akTOB, ycnoBuii obszatennbcTea (ct1. 321 K).

OTBETCTBEHHOCTb B MOPSIOKE perpecca BO3HMKAET, KOraa OONXHUK UCMONHU 00653aTeNbCTBO
Mo BO3MELLEHVIO Bpeaa 3a HEMOCPeaCcTBEHHOrO NPUYNHUTENS Bpeaa 1 npeabssun obpatHoe
TpeboBaHuWe (perpecc) K 3TOMy HapywuTento.

J1. ocyounu 3a HapyweHue NpaBu/ BOXOEHUS MaWWHbI, NOBNEKWee TaXKue nocneacTesuns. B
cynebHoM 3acenaHnmy 6binm 0JHOBPEMEHHO PACCMOTPEHbBI U YI0BNETBOPEHbI TpeboBaHms
NOTEPNEBLLMX B aBTOABAPUN K BlagesnbLy aBTOMAaWNHbI (BOEHHOM KOMeHaAaType ropoaa) o
BO3MELLEHUN NPUYMHEHHOT O ylwepba, a Takxe obpaTHoe TpeboBaHme BnagenbLa aBToOMalmHbI
K ocyXaeHHoMmy J1. o B3bickaHuu yuiepba B TOM Xxe pasmepe. KaccaumoHHblii cya, paccMoTpeB
Leno, Npu3Han peweHne cyna nepBoi nHcTaHumm ob ynoBNeTBOPEHUN ncka Bnanenbua
aBTOMalVHbI K ocyXaeHHoMy J1. ownboyHbiM. Cya He BRpaBe yOOBNETBOPUTb PErPECCHbI
NCK, €CNN HA MOMEHT BbIHECEHUS PeLleHNs NcTeLl (Bnageney asTOMallNHbI) HE BO3MECTUN
NPUYNHEHHBIN Bpe NoTepneBwWmM <*>.

<*>BbBC P®. 1994. N 8. C. 10 - 11.

Bo BHeEOroBopHbIX 06s3aTenbCcTBax NPUYNHUTENb Bpeaa, BO3MECTMBLLMIA COBMECTHO
MPUYMHEHHBIV Bpes, Bnpase TpeboBaTb C KaX,aoro u3 Apyrux npuinHMTENen spena nonto
BbIM/IA4€HHOr 0 NOTEpPneBLLEMY BO3MELLEHNS B pa3Mepe, COOTBETCTBYIOWEM CTEMEHW BUHbI
3TOro NPUYNHUTENS Bpena; npyv HEBO3MOXHOCTU OMNPeaeNnTb CTENeHb BMHbI 4ONN
npuaHaroTcsa pasHbiMy (N. 2 cT. 1081 ['K).
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OTBETCTBEHHOCTb B NOPSAAKE perpecca MoXeT BO3HUKHYTb B pe3yibTarte UCMONHEeHUS
connpapHoro o6s3aTenbCcTBa C NACCUBHOM MHOXECTBEHHOCTbBIO UL, OOHWUM OONIXHUKOM. Ecnn
NHOE HE BbITEKAET N3 OTHOWEHWI MEX Ay CONMAAPHBbIMA AOMXKHMKAMMW, TO AOMKHUK,
NCMONHUBLWWIA connaapHyto 06513aHHOCTb, MMeeT NPaBo PerpeccHoro TpeboBaHms K
ocTanbHbIM OOMXKHUKAM B PaBHbIX AONSX 34 BbIYETOM AONW, Nafatowen Ha Hero camoro (n. n.
1,2 cT. 325).
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