FMABA 13. CPOKU U UCKOBAS O ABHOCTb

§ 1. NoHsAATME N BUAbI CPOKOB

1. MoHsiTMe cpoka. MpaxaaHckoe 3aKoHO4AaTENbCTBO NpuaaeT 60/bwoe 3Ha4YeHe CpoKawm,
OHMW BECbMa MHOTO4YUCNIEHHBI 1 padHoobpasHbl. Tak, B 'K noytn HeT rnas, B KOTOPbIX Obl B TOM
VNN VHOI CTEMEHW He 3aTparvBancs BONpoc 0 CPoKax U KOTopble, B CBOI 04epelb, He
ncnblTbiBany 6bl NX BO3AENCTBUSI.

Hepenko 3akoHogaTenb onepupyeTt TakuMm TEPMUHAMU, KaK "CPOYHO", "HeMe o neHHO",
"He3aMennTenbHO", "CBOEBPEMEHHO", "He paHblue", "He no3gHee" n 1.n. [pnyem MHormne
ctatby ['K ynommHatoT unn nogpasymeBatoT Cpokun HeoaHokpaTHo. Hanpumep, n. 4 c1. 1152
'K npenycmatpmBaeTt, 4TO NMPUHATOE HACNeACTBO NPU3HAETCH npuHagneXxatmm HacneqHuKyY
CO OHSA OTKPbITUS HAcnencTsa He3aB1UCKMMO OT BPEMEHU ero pakTUYeCcKoro NPUHATKNSA, a
Tak>XXe He3aB/MCUMO OT MOMEHTA rocy0apCTBEHHON pernctpauumn npasa HacnegHvka Ha

HacnencTBEHHOE UMYLLECTBO, KOraa Takoe npaso NoAneXuT rocyjapCTBEHHOM perucTtpaumn.

HecMOTps Ha 3HAYMMOCTb M BaXHOCTb CPOKOB, B rpa>,A4aHCKOM 3aKoHO4aTeNbCTBE
oTcyTcTByeT noHsATmne cpoka. Ctatbs 190 K xoTa 1 HassaHa "OnpeneneHne cpoka", 0gHako
B HEI yKa3aHO TONbKO, KEM U KakiM CnocoboM MOXET ObiTb YCTAHOBNEH CPOK.

CpOK - Nepnon BpeMeHN, NMeoLWwnin Havyano, npPoaONXKNTENIbHOCTb N OKOHYaHUE. I'Ipmqu,
KaXObl/i U3 HAa3BAHHbIX 31EMEHTOB MOXET OblTb 3HAYMM KakK caM Mo ce6e, Tak n BMecTe C
Apyrmmn. N ¢ Havanom, nc npPoaOIXNTENIbHOCTbIO, N C OKOHYaHMEM CpOoKa MOryT BO3HMKATDb,
N3MEHATDBCA N NpeKpalwaTbCs rpaxXgaHckmne npasa um 06a3aHHOCTH.
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Pa3HoobpasHoe NposiBNeHME CPOKOB TEYEHMS BPEMEHMU, B pamMKax KOTOPbIX COBEpLIAKTCA
LEeACTBUS CyObEKTOB rpaxAaHcKoro npasa v NPOUCX0AAT COObITUS, OonpeaeneHne nux
NpaBoBOW NPUPOLbI [0 CUX MOP NPOAO/SIXAET 0CTaBaATbCs ANCKYCCUOHHBLIM. HepelweHHbIM
OCTaeTCsl OCHOBHOW BOMPOC O COOTHOWEHWM NOHATUS CPOKOB C NMOHATUEM HOPUANYECKNX
pakToB. [leiicTBNS U COBLITUS, SBNSIOWMNECS IOPUANYECKMMM haKTaMu, BCEraa CoBepLatoTCs
B TEYEHMNE ONPELENEHHOr0 BpEMEHN: 0Tpe3ka BPEMEHW U KOHKPETHOrO MOMEHTA BPEMEHU.
LencTteust n cobbiTmsa camm no cebe BHE BPEMEHN 06 BEKTUBHO CYLLECTBOBATb HE MOTyT. B
LAHHOM COYETaHUN NepBble ABNSIOTCA 06CTOSATENbCTBAMM MaTEPUANbHOMO XapakTepa,
MMetoLero 3Ha4eHne 0CHOBHOIO (NMEPBMYHOM0) doakTopa, KaTeropmsi BPEMEHM -
conyTcTBytowero o6CcToATENbLCTBA.

MoaToMy cnemyeT cumTaTth, 4TO AEWACTBUS (6€30eACTBNSA) U COObITUS COBMECTHO CO CPOKaMu
TEeYeHMs1 BpeMeHN 006pasytoT eanHbIii lopuanyeckmnin gpakT. Ero coaepxaHmem siBnstoTCs
nencteus (6e3neincTeus) Mnmn cobbliTUS B COYETAHMU CO CPOKAMU OEACTBUS BPEMEHM.

B topuanyeckon nutepartype no nosoay npasoBOW NPUPOLbl CPOKOB BbICKa3blBAKTCA
pasnun4yHble MHeHus. Tak, B.B. Jlyub B oTnn4mne ot N3N0XEHHOro BbilWwe B3rnsaa
paccmaTpmBaeT CPOKU, ABNSIOWMECS IOPULANYECKMMU (paKkTaMu, B Ka4eCTBe BPEMEHHOM
hopMbl oericTus (6e3nencTens) n cobbiTuin <*>. Kak yreepxaan O.A. KpacaBymkos, roBops
0 cobbITUSIX, 3HAYMMbIX A/151 NpaBa, HMKOrAa He cnenyeT 3abbiBaTb O TAKOM Ba>XXHOM
topnanyHeckoM doakTe, Kak uctedeHme Bpemenun. NocnenHee Heob6xoANMO BblAENUTbL B 0COOYIO
rpynny abCcontoTHBIX IOPUANYECKMX COBbITUIA <**>. IHO noaxon k peweHuto sonpoca y B.IM.
"pnbaHoBa. OH Bbicka3an MHEHME, YTO CPOK HEOOXOAMMO OTNNYaTb OT AEACTBUIA 1 CODBITUIA.
Ta ponb, KOTOPYIO UrpatoT CPOKU B 061aCTV BO3HUKHOBEHUS, UBMEHEHWS!, OCYLLECTBNEHUS 1
3awWwmnThl rpaxaaHckmx npas, NO3BONSET cAenaTtb BbIBOL, HTO CPOKU B CUCTEME HOPULANYECKNX
(pakTOB 3aHMMAKOT CaMOCTOATENbHOE MECTO Hapsay C lOPUANYECKMMY CODBITUAMU ©
IOPUONYECKUMUN OENCTBUAMU N NO XapakTepy NpeacTaBNfnT HEYTO CpedHee MeX 4y HUMU

* k%

< >

<*> CMm.: Jlyub B.B. Cpoku B rpaxgaHckmx npaBooTHoweHusx // Npasosenexme. 1989. N 1. C.
40.
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<**> CMm.: Kpacasumkos O.A. lOpuguyeckune dpakTbl B COBETCKOM rpaxaaHckom npase. C. 168.

<***> CMm.: M'pnbaHos B.IM. OcywecTBneHne n 3awmuta rpaxagaHckmx npas. M., 2000. C. 251.

Mo cBOEl CyWHOCTM CPOKM Oaneko He ogHOPoAHbl. OHM NO-pas3HOMY BAUSIOT HA OTHOLWEHUS,
Bbi3blBAlOLWME pPa3/IMyHbIE ropuanyeckmne nocneacTesmsa. MHorne cpoku He 04MHaKOBbI MO
CTeneHun onpeneneHHoCT, CywHocTn, o6o3HayveHunto, uensm. B K Hemano ctateit, roe cpoku
conpsiratTcs ¢ COObITUAMKN, HANPUMEP C POXAEHUEM, HACTYMN/IEHNEM COBEPLLEHHONETUS, CO
CMEepTbIO YenoBeka n ap.

B uncne nctoyHukos ans onpeaenenns cpoka 'K yacto HasbiBaeT "obbl4an AENOBOro
obopoTa" (cM., Hanpumep, cT. cT. 5, 309, 311, 314, 315, 421, 431, 513 n gp.).

Cpoku BbICTYNatOT UHOrAa M B KA4EeCTBE 9N1EMEHTOB rpaX.A4aHCKO-NPaBoBbIX CAHKLWN.
Hanpumep, Ha poauTens, NMUWEHHOro poaNTEeNbCKUX Npas, Cya MOXET BO3N0XUTb
OTBETCTBEHHOCTb 32 Bpen, MPUYMHEHHbIA €ro HECOBEPLIEHHONETHUM PEOEHKOM B TEYEHME
TPex NeT nocne NUWEHNs PoANTENbCKUX NpaB, eCnn noseaeHne pebeHka, nosBnekiee
NpUYnHEHe Bpena, BUNOCb CNeACTBUEM HEHaanexallero ocylWweCcTBIEeHNs POANTENbCKUX
obsizaHHocTel (cT. 1075 K). Cpok MoxeT BbITb CBA3aH C MepuoaoM BpeMeHn nNpebbiBaHns B
bpake. Tak, bbiBlWAsA XeHa B nepno 6€peMeHHOCTM U B TEYEHUE TPEX NET CO OHSA POXAEHMUS
obuwero pebeHka nmeeT npaeo TpeboBaTtb OT ObIBLWIEro Cynpyra Bbinnatbl € anuMeHToB (M. 1
cT1. 90 CK).

3akoH MOXET onpenennTb CPOK UCTEYEHUEM Meprnoaa BPEMEHU, HaNpUMep, Npu
onpeneneHnn cpoka AencTBus 4oroeopa.

2. Nicuncnenune cpokos. B uensx eanHoobpas3Horo NpvMeHeHUst 1 UICHUCNEHNS CPOKOB . 11
'K npenycmatpueaet cneumnanbHble npasunia. Tak, Ans npaBuibHOro NCHUCNEHUS Cpoka
BaXHOe lopuan4yeckoe 1 npakTnyeckoe 3Ha4yeHne nmMeeT ToHHoe onpeaeneHme ero Hadana v
OKOHYaHuA.

3/33



FMABA 13. CPOKU U UICKOBASI IABHOCTb

CornacHo cT. 191 'K TeyeHune cpoka, onpeneneHHoro nepmoaoM BpeMeHN, Ha4MHaeTCcs Ha
crnefyowmnin AeHb nocne KaneHaapHom gatbl. Tak, ecnu orosop 3aknyeH 23 goespans, To
ero gencTeme HaunHaeT Teub ¢ 24 doeBpans. Hayano tedeHus cpoka MoxeT ObiTb
onpeneneHo HacTynneHmem cobbitus (c1. 191 I'K). Hanpumep, ct. 1114 'K npeaycMoTpeHo,
4TO AHEM OTKPbITUSA HACNeAcTBa ABNAETCH OEeHb CMEPTU rpaxgaHuHa. IMeHHO ¢ 9Toro gHs
NcUYUCNSETCHA BPEMS OTKPbITUSA HACNeacTBa 1 NPU3biBAKOTCA K HACNeOoBaHUIO nnua, KoTopble
MOryT ObITb HacnegHnkamm ymepuwero (ct. 1116 IK).

CpOKMMCHMCﬂHDTCHFOﬂaMM,MeCHHaMM,HeﬂeﬂﬂMM,ﬂHﬂMM,HacaMM,aMHOFﬂaldMMHyTaMM

TeueHune cpoka, onpeneneHHoOro 0TPE3KOM BPEMEHW, HAYMHAETCS CO Cnenytowei e aMHNLLbI
BPEMEHU B 3aBUCUMOCTM OT TOr0, KaKOW MMEHHO eauHULEl BpeMeHn 0603Ha4eHO Havano
ncumncneHns cpoka. Hanprmep, ecnu gHeM, To Te4eHUe CpoKa HA4YMHaAETCS Ha CreayoWuia
LEHb.

CpoK MOXET onpenensaTbcs NepnoLoM, ecnm HeobxoAMMO ykasaTb NPOMEXYTOK BPEMEHNU, B
npeaenax KoToporo rpaxaaHckue npaea U 063aHHOCTY OOMXHbl BO3HUKHY Tb,
CyleCcTBOBaTb, UBMEHATLCS MU Npekpawartbcs. Hanprumep, B COOTBETCTBUM CO CT. 43 3aKkoHa
P® ot 9 nons 1993 r. "O6 aBTOPCKOM NpaBe M CMeXHbIX NpaBax" CMeXHble npasa B
OTHOWEHUN UCNONHUTENS OENCTBYIOT B TedeHme 50 net nocne nepsoro UCNOMHEHUS NN
MNOCTaHOBKMW. VlcuncneHve CpokOB Ha4YMHAETCS C NEPBOro SHBapPS roga, cnenyowero 3a rogom,
B KOTOPOM MMEN MECTO IOPUANYECKUA dPakT, SABNSIOWNIACA OCHOBAHNEM NS HAYana Te4eHns
cpoka. Ecnn ncnonHntens pabotan Bo BpeMmsi Bennkoih OTe4ecTBEHHO BONHbI 1NN
y4acTBOBa B HEi, TO CPOK OXpaHbl Npas yBeNM4MBaETCH Ha YeTblpe roga <*>.

<*> CMm.: BBC P®. 1993. N 32. Ct1. 1242; C3 P®d. 1995. N 30. CT. 2866.
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Ocoboe npakTuyeckoe 3HaveHne nmeet c1. 192 'K, yctaHaBnueatowas npasmna OKOHYaHUS
TEYEHMS CPOKa, KOTOPbIE Pa3NnyalnTCsa B 3aBUCMOCTM OT BbIOPaHHON e AMHULbI BPDEMEHN:
rogamu, NonyrogmaMu, keapranamum, Mecsauamm, Hegenamm, oHaMmn. Cpok, NCHUCNSAEMbI
rogamm, NcTekaeT B COOTBETCTBYIOLWMNIA MECSL, M YACNO NOCcCNneaHero roga cpoka. ViHbimm
cnoeamu, byneT NpUXOANTbLCS Ha TO Xe YMCNO U MecsiL, C KOTOPOro Havyan Tedb, U3MEeHNTCS
TONbKO roA.

AHanorunyHbiM 06pa3oM pelwaeTcs BONPOC O NOCNEeAHEM OHE CPOKa, MCHUCISEMOrO
KBapTanamm, Mecsuamm n Hegensmm (n. n. 2 - 4 ct. 192 'K). Npwn aTOM, ecnv oKkoH4aHve
CpoKa, UCHUCNISEMOro MecaLaMn, NPUXOONTCSA Ha Takon MecsL, B KOTOPOM HeT
COOTBETCTBYIOWEro Ynucna, To CPoK NCTeKkaeT B MOCNefHUI OeHb 3TOro Mecsua. Tak, ecnu
COrnacoBaHHbI CTOPOHAMN MECSAYHbI CPOK Havyan Teyb 31 gHBapPS, TO OKOHYaHWE 3TOro
cpoka byneT NpuxoonTbCs Ha 28 cheBpans, a ecnv ron BUCOKOCHbI - 29 doespans. Ecnu B
onpeneneHnn nepnona rosOpmUTCa He NPOCTO O MecsLe, a 0 KaneHnapHoM Mecsue, TO Havano
ero He cMelLaeTcs 1 Bceraa npuxoamTcsa Ha 1-e yucno.

B cnydyae ncHmncneHms cpoka Hegensamm, OH nCtekKkaeT B TOT XKe No Ha3BaHNIO OeHb nocnenHemn
He[Oenn cpoka, B KOTOprI7I Hayan Teyb. Tak, ecnu TpeXHe,ﬂeﬂbeIVI CpOK Ha4an T1e4yb B
HOHeﬂeﬂbHMK,OHVmTeKaQTBHOHeﬂeHbHMKTpeTbeﬁHeﬂeﬂw

Mo ocobbiM NpaBmnam UCHUCNAETCS CPOK, onpeaeneHHbli B nonmecsua. OH paccmatpuBaeTcs
KaK CPOK, UCUYUCNSEMbIA OHAMU, N CYMTAETCH paBHbiM 15 oHAM, naxe ecnu B Mecsue 28 nnm
31 OoeHb.

CornacHo cT. 193 'K, ecnu nocnegHuii AeHb cpoka NPUXoAMTCS Ha Hepabouunii AeHb, LHEM
OKOHYaHUS cpoka cynTaeTcs bnmxanwmin cneoyowmin 3a HUM pabounii feHb. Hepabounii
IeHb MeeT 3Ha4YyeHne TONbKO A8 OKOHYaHWs cpoka. Tak, B Crydae oKOH4YaHusa cpoka 9 mas,
OH cyuTaetca ucrekwmm 10 mas.

Y10 KacaeTcsa ucymucneHns cpoka B 4acax, rn. 11 'K takme cnyyan He npegycmaTpuBaeT, XOTS
OHW BCTpevatloTcs Hepeako. Tak, B cooTBeTCTBUM ¢ M. 4 ¢T. 923 'K ybbITKM NoknaxenaTtens
BCNEeACTBME yTpaThl, HEAOCTa4YM NN NOBPEXOEHNS BELWEN B KaMepax XpaHeHns
TPaHCNOPTHbIX OpraHn3aunii Nnoanexart BO3MELEHNIO XpaHUTENEM B TeYeHne 24 4yacos C
MOMEeHTa npeabsiBneHust TpeboaHnst 06 nx Bo3meweHnn. Ctatbs 28 3akoHa PP o1 7

goespans 1992 r. "O 3awmTe npae notTpedutenein” npegycMaTpuBaeT BO3MOXHOCTb
B3bICKAHMS HEYCTOWKM Ha Cny4yai NpoCcpoYKin BbiNONHEHNS paboT (okasaHus ycnyr) ¢
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MCUYUCNIEHNEM ee B Yyacax <*>.

ALl

<*> CM.: KommeHTapwuit k 3akoHy Poccuiickoih @egepaumm "O 3awmte npas notpebutenei
(noctatenHbin) / MNMoga pen. A.M. Opaenesckoro. M., 2002. C. 119 - 125.

MpyHUKMN, nexawmi B OCHOBE Nopsaaka NCYNCNEeHUsa OPYrnx Nepuoanyecknx Cpokos,
NMO3BONSET CAENATb BbIBOA, YTO CPOK, BblpaXXaeMmblii B Yacax, UCTEKAET B NOCNEAHIO MUHYTY
yaca <*>.

<*> CMm.: bparunHckuin M.U., ButpsHckuin B.B. dorosopHoe npaso. KH. nepeas. M., C. 319.

JlocTaTto4yHO BaxHoe npakTnyeckoe 3Ha4eHne nMmeeT Bonpoc o ToMm, Kkoroa MMeHHO B
nocnenHuin oeHb OKaH4YMBaeTCHa TeyeHne cpoka. Pa3peu1aeTC9| OH 3aKoHOOATeNbCTBOM
chegyrouunm o6pa30M.

Ecnu pelicTBrne 0onXxHO OblTb COBEPLIEHO B OpraHM3aumm, To CPOK UCTEKaeT B TOT Yac, koraa
B 3TOV OpraHu3auun no yCTaHOB/IEHHbIM MpaBuiam NpekpaulaTcs COOTBETCTBYOWME
onepaumm no obcnyxmnBaHuto knmeHToB. MpekpalleHne NoaobHbIX onepauunii MoxeT
coBMamaTtb C MOMEHTOM OKOHYaHUsi paboyero OHs, a MHOrOa 1 He coBnamaeT, Tak Kak
HekoTopble onepaumnun (Hanpumep, GaHkoBckme) npoBoasaTcst 6aHkoM 06bli4HO 00 14 yacos,
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x0T 6aHk npekpalaet paboTy B 18 4acos.

Kpome T0Oro, Hy>xHO nMeTb B BUAY, 4TO B COOTBETCTBUM C N. 2 CT. 194 ['K, CBOEBpPEMEHHbIM
Npu3HaeTcs coBeplieHne AeNCcTBUS (MMCbMEHHbIE 3aSBIEHNS N N3BELLEHWS, NpeabsBneHne
NPEeTEH3nI, NCKOBOE 3asiBNEHNE, 3asiBNIEHNE O NPUHATUM unn 06 0TKase OT HacneacTea u
Ap.), COaHHble B OpraHmn3aumio CBs3u 00 24 4acoB NocnenHero AHA Cpoka, cHuTarTcs
BbINOJIHEHHBIMW B YCTAHOBJIEHHbBIN CPOK, AaXe eCcnv OHW afpecoBaHbl OpraHn3aumm ¢
OrpaHNYeHHbIM PeXrMOoM paboThl.

3. Buapbl cpokoB. MHoroobpasune CpokoB B rpaxAaHCKOM NpaBe Bbi3biBaeT HE0OX0AMMOCTb
paspaboTkm Bonee YeTKMX MOHSATWIA, @ TakXe Knaccudomkaumnm no pasanyHbIM OCHOBAHMWSIM.

A. B 3aBCMMOCTM OT TOrO, KEM YCTAHOB/IEHbI CPOKM, Pa3nnyatoT HopMaTMBHbIE, AOrOBOPHbIE
N cynebHble CPOKMW.

HopmMaTurBHbIE CPOKW, T.€. NPEAYCMOTPEHHBIE 3aKOHOM NN NHBIMW HOPMAaTUBHbLIMK aKkTamu
(Hanpumep, cT. cT. 21, 42, 63, 196, 234 K u gp.). o cteneHn onpeneneHHOCTN HopMaTUBHbIE
CPOKM MOTyT ObITb MMNEPATUBHBIMA U AMCMO3UTUBHBbIMU. [lepBble CPOKM TOYHO ONpeneneHbl
3aKOHOM N He MOTyT OblTb M3MEHEHbI MO COornaweHnto cTopoH. K HUM 06bIYHO OTHOCSITCS! CPOKM
nckosoi aasHocTh (cT. 196 I'K), cpokn nprnobpeTtatenpHoin gaBHocTu (cT. 234 I'K), a Takxe
CpOKW, NpedycMoTpeHHble CT. ¢T. 680, 1156 'K n gp. ncno3anTmBHbLIMN HA3bIBAKOTCS CPOKMU,
KOTOPbIE XOTS N YCTAHOB/EHbI 3aKOHOM, HO MOTYT OblTb M3MEHEHbI COrNaleHneM CTOPOH Kak B
CTOPOHY YMEHbLIEHWS, TaK U yONMHEHUs (CM., Hanpumep, cT. 314 ['K). HasBaHHbIe cpoku
nMMetoT 6ONblIOe NPaKTUYECKOE 3HAYEHME, Tak Kak OnpeaensoT npenens
CaMOCTOSATENIbHOCTM YHACTHUKOB rpagaHCKMX NPaBOOTHOWEHWIA.

L[loroBOpHbIE CPOKM yCTaHABNMBAOTCS COMnaleHneM CTOPOH U JOCTATOYHO PacnpoCTpaHeHbI.
Mo cornaweHnio CTOPOH ONPeaeNsTCS CPOKM A5 COBEPLWEHUS AEACTBUIA: NPEnOCTaBNEHMS,
BO3BpaTa MMYyLWECTBA, BbINONHEHNS paboT, okasaHus ycnyr u T...

CynebHble CpoKM NpenycMaTprBaloTCa peleHeM cyoa v, Kak npasuno, 4ns COBepLeHus
onpeneneHHbIX OeNCcTBUIA, HanpMMep NPOU3BECTM pacyeThbl, nepenartb UMYLWECTBO.
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B. Mo cnocoby onpeneneHHOCTN pasnunyaloT abCoNtoTHO onpeaeneHHbIe, T.e. CPOKU, Y
KOTOPbIX MOMEHT HacTymnneHns ToYHo 0603Ha4YeH, HanpuMep, nepeoe ceHTs0ps 2003 T. 1
OTHOCMTENbHO OnpeaeneHHbIe CPOKM, HACTYMNNEHNe KOTOPbIX onpeaeneHo NpubnmanTenbHo.
MprMepoM MOXeT CNyXWUTb HACTYMNEHNe HaBMraunoHHOro nepuoaa.

Hopmbl geiicTBytowero 3akoHofaTenbCcTea NnpeaycmMaTpuBatoT B MOA0OHbBIX ClyYasx
06s13aHHOCTb coBepwnTb aeicTeue "6e3 npomennexHms” (n. 3 ct. 975 IK), "HemeaneHHo" (n. 1
cT. 227 I'K), "B padyMHbIin cpok” (cT. 314, n. 1 cT. 621 K).

CyLwecTByIOoT TakXXe HeonpeneneHHble CPoKM, KOoraa 3akoHOM MK LOrOBOPOM CPOK BooOLWE He
YCTaHOBJIEH, XOTS U MPeAnonaraeTcs, YTo COOTBETCTBYIOLEE NPaBOOTHOLWEHNE He 6ECCPOYHO.
Hanpumep, ecnv cpok apeHbl B OroBOpe He ornpeneneH, 3ToT AOroBop CHMTaeTCS
3aKnioYeHHbIM Ha HeornpeaeneHHbln cpok (M. 2 ct. 610 K).

B. Mo npaBoBbIM NOCNEACTBUAM CPOKM MOTYT ObiTh: MPaABOMOPOX Aatolme, NPaBoU3MEHsOWME,
npasonpekpawatowme. Tak, NpaBonopoX AarolWne - Takne CPoKU, HaCTyNneHne KOTopbIX
BfieYeT 3a coboli BOZHMKHOBEHME Fpax AaHCKUX NPaBoOTHOWeHWA. Hanprumep, ncteveHne
cpoka npuobpeTtaTtenbHo 4aBHOCTU B COOTBETCTBMU €O CT. 234 'K BneyeTt BO3HMKHOBEHNME
npasBa COBCTBEHHOCTM HA UMYLLECTBO.

MpaBon3MeHSIOWNIA CPOK TakXe Bne4veT 3a coboit u3aMeHeHne rpax .agaHckux npas u
obsi3aHHOCTEl. Hanpumep, BCTynneHne B cnny 6paqyHoro 4oroBopa, 3ak/to4eHHOro Mexay
cynpyramu, yCTaHOBMBLWIMMYK B HEM 00LLyt0 ONEBYO COOCTBEHHOCTb, BMECTO
NpefyCMOTPEHHON 3aKOHOM COBMECTHO cobcTBeHHocTu (M. 1 ¢T. 256 MK, cT. 40 CK).

[MpaBonpekpalwarwmmmn SBnaTCA CPOKN, BNeKywme npekpaleHne rpax gaHckmnx
NpaBoOTHOWEHWI. Tak, B cOOTBETCTBUM CO CT. 188 'K geicTBme 0OBEPEHHOCTU
npekpawaeTcs BCNeacTBMe NCTEeYEeHNS CpoKa OOBEPEHHOCTH.

I". BaxHoe 3HayeHne, 0COBEHHO C TOYKUN 3PEHUS NPABUNBHOIO NMPUMEHEHUS CPOKOB, UMeEeT
nenexHve nx Ha obwwue u cneumansHbie. Obwme CpokM pacnpoCcCTPaHAIOTCS Ha NOObIX
CyObEKTOB rpaxAaHCcKoro npaea v Ha BCe OOHOTUMHbIE rPpaXAaHCKME NPaBOOTHOWEHUS (CT.
cT. 190 - 194 I'K). CneuunanbHble - TONbKO ANS OTHOWEHWA, MPUMEHUTENbHO K KOTOPbIM
yCTaHOBNEHbl COOTBETCTBYIOWME CPOKU. [1pnyeM, OHM yCTaHOBNEHbI B Ka4€CTBE UCKIOYEHWNI
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FMABA 13. CPOKU U UICKOBASI IABHOCTb

13 oblWwero npaesuna 1 NMeT MECTO NULWb B CNyYasix, NPSIMO NPeayCMOTPEHHBIX B 3akoHe. K
4UCNy creumanbHbIX OTHOCAT CPOKW A5t NpeabsSBNEeHNS NPETEH3NA 1 UCKOB NoTpebutenei K
N3roTOBUTENSIM, NpoAaBLaM 1 noapsaynkam. CywHoCTb 1 NpakTUYeckoe 3HaveHne
Ha3BaHHbIX CPOKOB COCTOSIT B TOM, 4TO NPV HANNYMNM YCTAHOBIEHHOrO 3aKOHOM CreLnanbHOro
CpOKa yCTaHOBNEHHbI 3aKOHOM 0BWMIA CPOK K 3TUM MPABOOTHOWEHUSIM HE MOXET ObiTb
NMPUMEHEH.

. OcobeHHO BaXXHOE 3HAYEHNE MMEET KNaccmgmKaumns CPOKOB OCYLLECTBNEHNS
rpaxgaHckux npas, T.e. B TE4YEHME KOTOPbIX yNPaBOMOYEHHOE NNLO MOXET peann3oBaTtb
CBOE MpaBso, B TOM Yncne nytem TpeboBaHNS COBEPLIEHNS ONPeaeneHHbIX 4eACTBUA OT
0b6s13aHHOro nuua. Mix HasHaveHwue - obecneyeHne ynpaBoOMOYEHHbIM NLaM peanbHbIX
BO3MOXHOCTEN UCMOMb30BaHMA UMEIOWINXCA Y HUX NpaBs. HanpuMep, NpuHATME HacnencTsa
(cT.cT. 1153, 1154 T'K). Cpeamn aTnx CPOKOB MPUHATO BbIAENATH CPOKU CYLLECTBOBaHUS
rpax.gaHckunx npas, npecekartenbHble U rapaHTUHbIE CPOKW.

CpoKM CywecTBOBaHMS rpax aaHCKMX Npas - CPOKW, B TEYEHME KOTOPbIX CYLLECTBYIOT
onpeneneHHble cybbeKTUBHbIE NMpaBa 1 yNnpaBOMOYEHHOE NNLI0 MMeEeT peasibHble
BO3MOXHOCTM Ans ux peanudaunn. OHM NprnaBaHbl 06ecneynTb YyNpaBoOMOYEHHbIM Muam
BPEMS 4NS peann3aunm ux npas U BMECTE C TEM Npuaatb onpeaeneHHoCTb N yCTONYMBOCTb
rpaxgaHckomy obopoty. C ucTedeHmeM AaHHOro cpoka CybbekTUBHOE rpaxaaHCKoe Npaso
npekpawaeTcs, a BO3MOXHOCTb €ro peannaaumm ytpadnsaetcs. [pumepom MOXET CNyXnTb
[OroBop nogHamma Xxunoro nomeweHns. CylwecTBEHHbIM ero YCNnoBMeEM 3aKOoH NPU3HaeT CPoK,
B TEYEHMEe KOTOPOro NoAHaHUMAaTENb MOXET NMPOXKMBaATb B XMUIOM NomMeweHnn. [ naBHbIM
OCHOBaHWEM NpekpalleHns gorosopa nogHamMa SBnseTca uctevyeHne cpoka aencTens
LOroBopa, 1 Ha Hero He PacnpPoCTPaHATCS Npasuia o NPerMyLEeCTBEHHOM NpaBee Ha
3aKknoyeHne oorosopa Ha HoBbI CpoK (CT. 685 MK).

K ocoboit kaTeropun CpokoB OCYyLWECTBNEHUS IrPaX AaHCKMX NpaB OTHOCATCS NpecekaTtesbHble
cpoku. CyTb MX 3aK/04aETCs B TOM, YTO OHM yCTaAHABNMBAIOT NpPenebl CyLWwecTBOBaHNS
Cy6beKTMBHbIX rpak AaHCKUX NpaB U NpeaoCcTaBnsioT YyNpaBOMOYEHHbIM NLIAM CTPOro
onpeneneHHoe BpeMsl ONsl UX peannsaunv nog yrpo3oi npekpateHust B cryyae ero
HEeOCYyLWEeCTBNEHUS] M HEHAANEXALLEero OCyLWecTBeHNS.

HeobxoanMo 0TMETUTb, YTO B FpaXkAaHCKOM NpaBe HeT HOPMbI, KoTopas bbl oneprpoBana
TaknuM TEPMMHOM, Kak "npecekaTtenbHblii CPoK". DTO NOHATUE CPOPMYNMPOBAHO B
lopnanyeckom nutepartype.
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FMABA 13. CPOKU U UICKOBASI IABHOCTb

TepMuH "npecekaTtenbHble CPOKM" NPoM3BoOeEH 0T 6onee TOYHOro TepMmHa "MPeKNo3nBHbIE
CPOKK", KOTOpbIN, B CBOK 04epedb, MPOUCXOOUT OT NaTUHCKOro rnarona prnacludere, 4to B

nepesode o3Ha4vaeT "nperpaxgarb”, "npensarcreoBaTb".

MpecekaTenbHble CPOKW B rpax AaHCKOM rnpase - 3T0 He 0OblYHble, a Kakme-To
NCKNIOYNTESNbHBIE CPOKK, C UICTEYEHNEM KOTOPbIX Nperpax.gaertcsa nyTb, npecekaeTcs
CyllecTBOBaHNe Cyb6beKTMBHOMO rpax aaHckoro npaea. TobkKo B 3TOM, No MHeHuto B.IM.
"pnbaHoBa, TEPMUH "NpecekaTesNbHble CPOKN" MOXET HaNTK onpaBaaHne CBOEro
CYWeEeCTBOBaHWS B rpaX0aHCKOM npase <*>.

<*> CMm.: T'pmnbaHos B.I. Ykas. cou. C. 258 - 259.

MNpecekaTenbHble CPOKU UMEIOT 0COBbIN MEXaHN3M BO3AENCTBUS HA CYObeKTMBHbIE NpaBa
(06s3aHHOCTHM). C NX CTeYeHneM CybbekTMBHOE NPAaBO NPeEKPaWaeTCs He B CBA3M C €ro
peannsaumnen nam HeBO3MOXHOCTbIO OCYLECTBNEHUS B MPUHYAUTENbHOM NOpsaKe, a noTomy,
4YTO 3aKOH OrpaHnyMBaEeT BO BPEMEHM €ro CyllecTBOBaHne, 3a npenenamm KOToporo oHo, Kak
npaswnso, nNpekpawaeTcsa <*>.

<*> CMm.: ®pugmaH H.IM. Cpokm B rpaxgaHckom npase. M., 1986. C. 26.
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FMABA 13. CPOKU U UICKOBASI IABHOCTb

Tak, B cooTBeTCTBMU C M. 4 cT. 367 [ K NOpy4nMTenbCcTBO, €CNM B OOrOBOPE HE YCTAHOB/EH
CPOK MpekpalleHns ero 4encTBug, npekpawaeTcs, eCnv KpeanTop B Te4eHne roga co AHS
HaCTynNNeHNs cpoka MCNoNHeHns o6ecneyeHHOro NopyYnTenbCTBOM 06s3aTtenbcTea He
NpeabsBUT Ucka K nopy4ntento. Korga cpok UCNOHEHNS OCHOBHOIO 06s3aTtenbcTBa He
yKasaH 1 He MoxXeT OblTb onpeaeneH unv onpeneneH MOMEHTOM BocTpeboBaHms,
Nopy4YMTENBLCTBO NpeKpaLwaeTcs, eCnv Kpeautop He NPpeabaBUT ncka K NopyynuTento B
Te4YyeHue OByX NeT CO AHSA 3aK4YeHUs oroBopa NnopyyYnTenbCTBaa.

OcobeHHOCTbI0 npecekaTesibHbIX CPOKOB ABNAETCA U TO, HTO OHW BCerna onpenendroTcA
OOCTATO4YHO TOYHO. I'Ipvlqu B HOpME lnpaBa yKa3biBaTCA HE TONIbKO NPOAOCXKUTENDBbHOCTb, HO
N Ha4Yano Te4eHns cpoka.

Kak nokasbiBaeT aHanu3 OencTByowWero 3aKkoHogaTenbCcTBa, NpecekaTes/ibHbIX CPOKOB
yCTaAHOBNIEHO HEMHOTMO. K HUM 0BbIYHO OTHOCST CPOKM, NPEAYCMOTPEHHbBIE CT. CT. 228, 231,
238, 367, 610, 858, 1154 'K n HekoTOpble apyrue.

B Hayke rpax.aaHckoro npasa [0CTaTO4YHO ANMTENbHOE BPEeMSi CPOKU CYLeCTBOBAHUS MPas 1
npecekaTenbHble CPOKU OTOXAECTBASNNCL <*>. OTAeNbHble aBTOPbI CPOKW CyLECTBOBAHUS
rpaxnaHCcKuX npas paccMaTpuBaloT B KA4eCTBE PA3HOBMOHOCTY NpeceKkaTebHbIX CPOKOB
<**>. OQHOM 13 OTNNYUTENIbHLIX 0COBEHHOCTEN SBNSETCS TO, YTO CPOKM CYILECTBOBaHMS
rnasHbiM 06pa3oM onpenensioTcs NOroBOPOM, a NpecekaTe/bHbIe - 3aKOHOM.

<*> CMm.: l'ypBny M.A. TpecekaTtenbHble CPOKM B COBETCKOM rpaxgaHckom npase. M., 1961. C.
3; M'paxpaHckoe npaso / MNoa pen. A.M. benskoson. M., 1969. C. 242; Huxmatynaes M.
[MpecekaTtenbHble CpokK B rpaxaaHckom npase // Cosetckas toctmums. 1979. N 12. C. 9 v gp.

<**> CMm.: 'paxpaHckoe npaso / MNopg pea. T.N. nnapnoHosoi, 5.M. NoHrano n B.A.
lMnetHeBa. YacTtb nepsas. M., 1998. C. 253.
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Mo MHeHwuto B.MM. MpnbaHoBa, NpecekaTenbHblil CPOK XapakTepuayoT TP OCHOBHbIE
0COBEHHOCTU: BO-NEPBbIX, OH HE TOXAECTBEH CPOKY OENCTBUS CyObEKTUBHOIO NPaBa;
BO-BTOPbIX, C UCTEYEHNEM NpecekaTeNbHOro cpoka cybbekTBHOE NpaBo npekpaliaeTcs
LOCPOYHO U, B-TPETbMX, [OCPOYHOE NpPeKpaLleHne CybbeKTUBHOMO rpaxaaHckoro npasa
ABNAETCA NPaBOBOM CaHKUMEN 32 HEOCYILECTBIIEHE NN HEHadexallee ocylecTBeHne
npaea <*>.

<*> CMm.: M'pmnbaHos B.I. Ykas. cou. C. 267.

Cpenn CpoKoB OCYLWECTBNEHNS rpaX AaHCKMX NMpaB 3HA4YMTENbHOE MECTO 3aHUMAIOT
rapaHTuiiHble cpokn. OHM XapakTepHbl TONbKO ANS OTAENbHbIX 0653aTeNbCTBEHHbIX
NpaBoOTHOWEHWNA. Tak, B COOTBETCTBUM C N. 6 CT. 5 3akoHa P® "O 3awnte npas
noTpebuTtenein" rapaHTUiHbIA CPOK - NEPMOA, B TEYEHNE KOTOPOro B Cnyvyae obHapyXeHus B
ToBape (paboTe) HepocTaTka U3roToBUTENb, (MCNOMHUTENDb, NPoAaBeL) 0653aH
yOOBNeTBOPUTb TpeboBaHms NoTpebutens, yctaHoBNEHHbIE CT. ¢T. 18 1 29. Taknm obpa3om, B
TeYeHMe yKasaHHbIX CPOKOB AONXHMK pyyaeTcs 3a 6e30TkasHyo cnyx0y nspenms un
06s3yeTCsl yCTPaHNTb 3a CBOW CYET BCE BbISIB/IEHHblE HEAOCTATKM UMW 3aMeHnTb nspenue. Mo
CMbICNTy 3aKOHa, rapaHTUiiHbIE CPOKM YCTaHaBNMBAIOTCS ANS TOro, 4Tobbl 06e3onacutb
nokynaTtens (3akasynka) OT CKPbITbIX HELOCTATKOB U3AENMNS, KOTOPbIE HE MOTYT ObITb
obHapyXeHbl NPy 0ObIYHON Ero NPUEMKE, HO MOTYT BbISIBNSATLCS B NPOLECCe ero

NCMONb30BaHNS, XpaHeHUsi, 06paboTku, skcnnyaTauum n T.4. <*>

<*> bonee noapobHo cM.: KommeHTapuit k 3akoHy Poccuiickoin @enepaumm "O 3awmte npas

notpebutenen” (noctateriHoiin). C. 31 n op.
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apaHTuiiHble cpokn 6onee ANNTENbHbI, YeM NPEeayCMOTPEHHbIE 3aKOHOM 0OblYHbIE CPOKMW ANS
obHapyXeHns CKpbITbIX HefoCTaTKoB (CT. CT. 470 - 473 ['K).

[MopsOoK McyMcneHns rapaHTUAHOro cpoka npeanycMoTpeH c1. 471 'K, oH Ha4YnHaeT Teyb C
MOMEeHTa nepenayv ToBapa nokynartento (cT. 457 ['K), ecnn nHoe He NpenycMoTpPEHO
[LOrOBOPOM KYMn-nNpoaaxAu.

Pa3HOBMOHOCTbLIO rapaHTUIAHbIX CPOKOB SIBNSIIOTCSA CPOKM CNyX6Obl TOBapa, KOTopble
ycTaHaBnmBaloTCs Ansi ToBapos (paboT) AnMTenbHoro nonb3osaHus (n. 1 ct. 5 3akoHa "O
3awmTe npae notpebutenein"). Cpok cnyxbbl ToBapa - Neproa, B Te4eHne KoToporo
N3roToBUTENb (MCNONHUTEND) 0653yeTcst obecneynBaTb NOTPeOUTENO BO3MOXHOCTb
Ncnonb3oBaHns ToBapa (paboTbl) MO HA3HAYEHWIO U HECTW OTBETCTBEHHOCTb 3a
CYWeCTBEHHble HefOoCTaTKMN, BO3HUKLIME MO €ro BUHE.

Cpok rogHocTtu ToBapa (cT. 472 'K) HeobxoaMMo OTNMYaTh OT rapaHTUIAHOrO.

AL

B cootBeTcTBUM € . 4 cT. 5 3akoHa "O 3awmTe npas notpebutenein” cpok rogHOCTY - NEPUOA,
NO UCTEYEHUN KOTOPOro ToBap (paboTa) cumTaeTcs HENPUroAHbLIM AN UCNOb30BaHUS NO
Ha3Ha4yeHuio.

Tak, Ha ToBapbl, NOTPEdUTENLCKME CBOACTBA KOTOPbIX MOFYT YXYAWATbCS C TEYEHNEM
BPEMEHW UM KOTOPbIE MOTYT NPEACTaBNATb ONACHOCTb ANS XW3HW, 300P0BbS NOTpPebuTens,
nmbo Ons ero UMywecTBa, a Tak>Xe OKpyXatower cpeapl N0 UCTEYEHUN ONpeneneHHOro
BPEMEHU (Hanpumep, NPoayKTbl MUTaHUS, NapdOMEPHO-KOCMETNYECKUE TOBAPHI,
MeOuKaMeHTbl, ToBapbl ObITOBOA XMMUK 1 MHbIE NOO06HbIE TOBAPLI (PaboThl), N3roTOBMTENb
(ucnonHuTenb) 06s3aH ycTaHaBNMBaTh CPOK rogHocTu. MepeyeHb Takmnx ToBapoB (paborT)
yTBepxnaetcs lNpaButenoctesom P,

Cpok rogHOCTM TOBapa onpenenseTcs Nnepuoaom BpEMEHU, UCHUCISIEMbIM CO OHS €ro
N3roTOB/EHWS, B TEYEHNE KOTOPOro ToBap NpurogeH K MCnonb3oBaHunto (CT. cT. 472, 473 IK).
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E. Co cpokamu oCylecTBEHUs rpaXx daHCKMX NpaB AOCTAaTOYHO TECHO CBSI3aHbl CPOKM
NCMONHEHUS Fpax daHckux obs3aHHocTelh. Mo HAMU 06bIYHO MOHMMAIOT CPOK, B TEYEHWE
KOTOPOro o6si3aHHOe NULO JONIXHO COBEPWNTL onpeaeneHHoe OeiicTBMe unm, Haobopor,
BO3JEepXaTbCs OT ero CoBepllieHns. Takme CPoKM Yalle BCero ycTaHaBIMBarTCS
cornalweHnem CTOPOH B AOrOBOpeE.

X. Kak nokasbiBaeT npakTtumka, 60/blWwoe NpakTM4eckoe 3HaYeHNe UMEOT CPOKM 3alUUThbI
rpaxaaHCKux npas, T.e. CPOKM, B TEYEHME KOTOPbLIX MU0 BNpase TpeboBaTb
NPUHYANTENBHOIO OCYIECTBNAEHUS U (UNK) 3aLUMTbI CBOEro Npasa nyTem obpalieHns B
COOTBETCTBYIOWNIA IOPUCONKLNOHHDBIV OpraH.

K cpokaMm 3aluTbl rpaXxgaHcKuX npas OTHOCST CPOKW MCKOBOM JABHOCTM U NMPETEH3NOHHbIe
CPOKMW.

HopMmbl neiicTBytowero 3akoHoAaTeNbCTBa He NpeaycMaTpUBatloT NOHATUS NPETEH3NOHHOIO
cpoka. 3akoHo4aTeNbCTBO NpuaaeT NPEeTEH3MOHHOMY NOPAAKY PerynMpoBaHust Cropos
NCKNOYMTENbHbIN XapakTep. B 0CHOBHOM 3T0 KacaeTtcsi cpepbl TPAHCMNOPTHbLIX 0693aTENbCTB.

MoAa NpeTeH3MOHHbIM 0ObIYHO MPUHSATO NMOHUMATL CPOK, B TEYEHUE KOTOPOro yNpaBOMOYEHHOE
nmuo no obpalweHns B Cyn NpeabsaBaseT NPeTeH3nto kK 0653aHHOMY nuLy 0 4OOPOBOIbLHOM
BOCCTaHOB/IEHMM HApYLWEHHOro npaea. Takum obpa3oM, cHavana HeobxoamMmo cobnocTu
NPETEH3UOHHbIN NOPSLAOK - MPeAbsSBUTb NMCbMEHHY0 npeTeH3unto. (O nopsaake, cpokax
NPeLBbSABNEHNS N PACCMOTPEHMS NMPETEH3NIA, KPpyre NL, UMEIOWKMX NMPaBo Ha NpeabsaBNEHNE,
CM., Hanpumep, cT. 797 'K, cT. cT. 124 - 126 BK, cT1. cT. 403 - 407 KTM, cT. cT. 161 - 163
KBBT, ct. 39 ®enepanbHoro 3akoHa ot 16 goespang 1995 r. N 15-d3 "O ceA3un" n ap.)

NMnwb Npy OTKNOHEHNUW NPETEH3MM (MOTHOCTBIO UMW YACTUYHO) MO0 NPW HEMONYYEHWN B
TEeYeHMe YCTaHOB/IEHHOrO CPOKa OTBETA MOXHO NPeabsaBUTb UCK. MNpuyem, ecnu npeTeH3uns
He Obina 3asBneHa, NcTew NMwaeTcs npasa Ha UcK. MNpPeTeH3NOHHbI NOPSAOK Yalle BCEro
NpenycMOTPEH ANS AeN, Kak NPaBuio, HECNOXHbIX, FAe HET crnopa 1 BOMPOC MOXET ObiTb
pelweH B OBPOBOIbHOM NMOPSAKE, a TaKXe OH YCTAHOB/EH C LieNbio CoKpaleHns cyaebHbix
nen v pns 6onee H6bICTPOro BOCCTAHOBNEHNS HAPYLWEHHOMO NpaBga.
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N3 aHanusa oeicTByowero 3akoHoAaTebcTBa yCMaTpuBaeTcsl, YTO NPETEeH3VOHHBbIA CPOK
Henb3s NPOANNTb, OH HE MOXET BblTb BOCCTAHOBNEH, €ro TakXXe Hefb3sl MPMOCTaHOBUTD.

Mo mHeHuio E.A. CyxaHoBa, yrposa yTpaThl npasa Ha npenbsBieHne ncka ns-3a
HecobnaeHNs NPEeTEH3NOHHOro NOPSAKA, NO CYyTU, AenaeT NPeTEeH3MOHHbIE CPOKM
npecekaTenbHbIMUA U MPOTUBOPEYUT NPUHLUMMY CBOOOAHOI0, CAMOCTOATENBHOMO
OCYLECTBNIEHNS rpaX AaHCKuMX npas <*>.

<*> CMm.: 'paxpaHckoe npaeo / MNopg pen. E.A. CyxaHosa. T. 1. C. 468.

§ 2. UckoBasi BaBHOCTb: NMOHSATUE, 3HAYEeHNe, BUObl

YyacTHMKaMm rpaxaaHckmx npaBoOTHOWEHWIA, MpaBa KOTOPbIX HAPYLWEHbI, NPenOCTaBNEHO
npaBo 0b6paTnTbCS B CyA C UCKOM O 3awmTe. PeanbHas 3awmuta cyiomM Cy6bekTMBHbIX NPaB U
OXpPaHsIEMbIX 3aKOHOM MHTEPECOB BO3MOXHA N1LWb, Kak NpaBunso, B Npeaenax cpoka UCKOBOWA
LABHOCTMW.

B cootBeTcTBUM co cT. 195 MK 1CKOBOI AABHOCTbLIO NPU3HAETCS CPOK AN 3aWmnThl Npasa no
NCKY Nuua, NPaBo KOTOPOro HapyleHo. B nutepatype naHHoe onpeneneHne oLeHBaeTcs
Kputndecku. MpeacTaBnsieTcsl, 4T0 OHO HEAOCTATOYHO YeTKoe. V3 Ha3BaHHOW cTaTbu
yCMaTpuMBaeTCs, YTO 3a 3aWMTON HAPYLIEHHOro npaBa MoXeT 06paTUTbLCS TONbKO TO NNLO,
npaBo KOTOPOro HapyweHo. OnHako AencTByloWee 3aKkOHOAATENbCTBO NpeaycMaTpuBaeT
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LOBOJIbHO WMPOKWIA KPYT UL, YbM CyObEKTUBHbBIE NPaBa He HapyLeHbl, HO OHW BNpaBe
obpaTtutbes B cyd. Tak, B cootBeTcTBUM € M. 1 ¢T. 152 'K, no TpeboBaHmio 3anHTEPECOBAHHbIX
nny, @ UMU MOTyT ObITb U POLACTBEHHWUKW, U CYNpPYr, POANTENW, AETU, HACNEAHVKMN,
COCNYXUBLbl, 3HAKOMbIE, COCEAM, YHEHVKM U KOPUANYECKUE NNLA, yYPEaNTENEM KOTOPbIX ObiN
rpax aaHuH, onyckaeTcs 3alwmTa 4eCcTn n JOCTOMHCTBA rpaxAaHuHa v nocne ero cMepTtu. 3a
3aWNTONM HapPYLWEHHOro Npasa B CyL MOryT 06patnuTbCs NPOKYPOP, OPraHbl ONeKn 1
noneynTenbcTBa 1 apyrve nuua. lNpencrasnsgeTcs, 4To cnosa "no UCKy nuua, Npaso KOTOPOro
HapywWweHOo" BONXHbl ObITb UCKMOYEHbI U3 CT. 195 TK <*>.

<*> CMm.: ['ykacsH P. NpaBoBoe perynvposaHne UCKOBOW faBHOCTY // Poccuinckas 1octmuums.
1994. N 3. C. 20.

B HacTosiwee Bpemsi Cpoky UCKOBOW LaBHOCTU NPeaycMOTPeEHbI BCeMu 3apybeXHbiMu
NpaBoBbIMW CMCTEMaMU. TeHOEeHUNS K YHUMKaUMM CPOKOB MCKOBOW AABHOCTN HaxoauT
BblpaXkeHne BO BBEOEHUN CreLmasbHbiX HOPM B PS4 MEXOYHAapPOL4HbIX KOHBEeHUMI. Tak, 14
nioHs 1974 1. Ha Mex ayHapoHoii KoHdepeHummn B Hbto-Mopke 6bina npuHsTa KoHseHums 06
MCKOBOW OaBHOCTW B MEXAYHApPOA4HOM Kynne-npogaxe ToBapos, KOTopas BcTynuna B cuny ¢ 1
asrycta 1988 r. B c1. 8 KOHBEHLMM yCTAHOBNEH €4MHBIA CPOK UCKOBOW AABHOCTU
NPOAOMXUTENIbHOCTbIO YeTbipe roga <*>.

<*> BBAC P®. 1993. N 9. C. 110.
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LNaHHas KoHeeHums 6bina nognucaHa CCCP, Ho He paTtuduumpoBaHa H1U CoeeTckm Coto30M,
HY1 Poccunein n cooTBETCTBEHHO NOKa He BCTynuna B cuny ansa Poccun.

BmecTe ¢ TeM Npu onpeneneHHbIX YCNOBUSX K KOHTpakTaM MeXAyHapo4HOM Kynan-npoaaxm
TOBApPOB, B KOTOPbIX YHaCTBYIOT pPOCCUiCKUe opraHmn3aunn, KoHBeHUnst 06 MCKOBOW LaBHOCTU
MOXeT ObITb NpuMeHeHa. OfHaKo OHa Oy[eT NPUMEHATLCS HE B Ka4EeCTBE MEXAYHAapOLHOro
norosopa Pd, a B cuny Toro, 4T0 €e y4aCTHMKOM SIBNSIETCS MHOCTPaHHOE rocyAapcTBO, NPaBo
KOTOPOro MPUMEHMMO K COOTBETCTBYIOWEMY KOHTPAKTY <*>.

<*> CM.: Kabatos B.A. O6 nckoBoit 4aBHOCTN B MEXAYHAPOOAHOM KOMMeEpYeckoM obopoTe //
BBAC P®. 2000. N 3. C. 142.

3Ha4YeHne UCKOBOM NaBHOCTM B rpax,AaHCKOM MpaBe A0CTaTOYHO BENIMKO, TaK Kak oHa
yCTaHaBnMBaeTCs ANs 3alMTbl HAPYIEHHOr0 Cy6bekTUBHOro npaea. VIMeHHO faHHbI
WHCTUTYT BBELEH C LiENbl0 NPUAAHUS YHETKOCTU, ICHOCTU, YCTOMYMBOCTU, ONPEAENEHHOCTU 1
obneryeHns 3awmTbl B rpaxaaHCKUX NpaBoOTHOWEHNSX. HadHayeHe cpoka NCKOBO
LOABHOCTU COCTOWT U B TOM, 4TOObI HE TONbKO CTabunnanpoBaTtb B3aMMOOTHOLWEHNS
Y4YaCTHVKOB, HO 1 CTUMYIMPOBATb MX aKTUBHOCTb B HaAeXaleM OCyLecTBAeHNN
NnpuHaaneXxatwmx UM npas u cnonHeHnn obsisaHHocTen. Kpome Toro, ycTtaHoBIEHME CPOKOB
MCKOBOW LABHOCTU NpecnenyeT v Apyrve Lenum, Hanpumep, yCTpaHnTb HEONPeaeNneHHOCTb B
OTHOLWEHMSAX MYyTEM KOHKPEeTM3aumm B cye cybbekTMBHbIX NpaB 1 0b6si3aHHOCTEN, obecneynTb
npaBunnbHOE paspelleHne cnopa. VickoBas naBHoCTb NobyxaaeT nmuo, Npaso KOTOPOro
HapyleHo, CBOEBPEMEHHO NPeabsBUTb COOTBETCTBYOWee TpeboBaHue o 3awuTe. B
cooTtBeTCcTBUM ¢ N. 2 ¢T. 199 'K nponyck cpoka UCKOBOM AABHOCTMW SIBASETCS LOCTATOYHbIM
OCHOBAHWEM [Ns1 BbIHECEHWS CYIOM pelieHmnsi 06 oTkase B MCKe.

Buabl cpokoB MCKOBOW AaBHOCTM. 3aKOHOA4ATENLCTBO OrpaHMyYnBaEeT BPEMS, B TEYEHME
KOTOPOro BO3MOXHa 3almTa HapyLWweHHbIX rpaxaaHckux npas. Pasnuyalot gsa smaa CpokoB
NCKOBOW 0ABHOCTU - 00WMIA 1 cneunansHbie.
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B cootBeTcTBMM cO cT. 196 'K NpooonxmntenbHOCTb 06Wero cpoka ycTaHoBNEHa B Tpy roaa.
O6wuii cpoK pacnpocTpaHseTcs Ha Bce TpeboBaHUS 1 Ha BCEX CyOBEKTOB rpaX 4aHCKOro
npaea, 3a UCK/IIOYEHNEM TEX, AN KOr0 3aKOHOM NpeayCcMOTPEHb! creunarnbHble CPOKU, U TeX,
K KOTOPbIM CPOKM UCKOBOI AABHOCTN HE NPUMEHSIIOTCS BOOOLWE.

DencTeyowmnn 'K oTkazancsa ot kateropum "cokpalleHHble CPOKKN", 3aMeHNB nX Ha
"cneunanbHble", NPUYEM crneunanbHble CPOKM MOrYT OblTb HE TONbKO COKPALLEHHbIMK, T.€.
MeHee Tpex NeT, Ho 1 6onee yanMHEHHBIMU NO CPABHEHMIO C OOLWMM CPOKOM MCKOBOW AABHOCTU
B 3aBMCMMOCTM OT XapakTepa rnpaBooTHoweHus. Tak, B cootBeTcTBUM co cT. 181 'K ong
TpeboBaHWin O NPUMEHEHWN NOCNEACTBUIA HEAEWCTBUTENBHOCTA HUYTOXHOW COENKU
npenycmoTpeH 10-neTHWMin CPOoK MCKOBOWM OaBHOCTU. B TO Xe BpeMs, cornacHo n. 2 aTon xe
ctaTby TpeboBaHe 0 NPU3HAHNN HELENCTBUTENBHOCTM OCNIOPUMOIA CAENKN MOXET BObITb
npenbsBNEHO NULb B TeYeHWe roga co AHSA BO3HUKHOBEHUS Npasa Ha UCK.

[ns cneumanbHbiX CPOKOB MCKOBOIM AABHOCTM NPeayCMOTPEHbI Takme Xe TpeboBaHus, 4to u
nns obwero, B TOM YMCNe Npasuna NCHNCNEHNS, NPUOCTAHOBEHUS U NepPepbIBa, NOCNEACTBUSA
ncreyeHuns (n. 2 cr. 197 k).

Crtatbs 197 'K He npegycmatprBaeT NepeyHst cokpalleHHbIX nnm 6onee onnTeNbHbIX CPOKOB
NCKOBOW AaBHOCTU. B oTnnyme oT npexHero 3akoHoAaTeIbCTBa OH 3aMEHEH OTCbINKOW K
3aKoHaM, npeaycMaTpuBatowWmm Takme cpoku. NMomMmMmo BbllleHa3BaHHbIX, K creunasnbHbIM
CpOKaMm MCKOBOW JaBHOCTM Tak>Xe OTHOCATCS:

1) TpEXMECSYHbIV - YCTaHOBNEH ANS NpeabsaBneHns TpeboBaHnii 0 HapywWweH NPoLAABLOM
npasa npevmylecTseHHom nokynku (n. 3 ct. 250 'K, a Tak>xe cMm., Hanpumep, n. 2 cT. 562, n. 3
cT. 1154 'K v gp.);

2) WecTMMeCSYHbIV - MO Uckam Yyekonartens Ko BceM 06s13aHHbIM nuuam (ct. 885 M'K) n op.;

3) roanyHbIA - yCTaHOB/IEH MO MCKaM O HeHaanexatlem kayectse paboTbl (CT. 725); No nckam,
BblTEKalLWWM U3 fOoroBopa nepesoskun rpysa (ct. 797 I'K; cm. Takxe n. 1 ¢T. 408, n. n. 2, 3 cT.
409, ct. 313 KTM; n. 3 c1. 164 KBBT, c1. 35 CK 1 ap.);
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4) OBYXrOAMYHbIV - MO UCKAM O HeJocTaTkax npogaHHoro toeapa (ct. 477 I'K); no
TpeboBaHMAM, CBA3aHHbIM C UMYLECTBEHHBIM CTpaxoBaHmeM (cT. 966 K; cm. Takxe n. 1 cT.
409 KTM, n. 5 cT. 164 KBBT n ap.);

5) nATUNeTHWUiA - ycTaHOBNEH MO MCKaM 0 HepJocTaTtkax paboT no cTpouTenbHOMy noapsiay (CT.
756 'K) n op.;

6) WeCcTUNEeTHWI - UCKN O BO3MeLLEHN yuepba 0T 3arps3HEHNS C Cy 0B HEPTbIO HE MOTyT
ObITb NPenbSBNEHbl MO UCTEYEHUN WECTN NEeT CO AHA MHUWAEHTA, BbI3BaBLIEro 3arpsi3HeHnE C
cynoB HedoTbto (cT. 410 KTM) n op.;

7) BECATUNETHUIA - N0 TpeboBaHMAM 0 HepocTaTkax paboTbl MO AOroBopy 6bITOBOro nogpsaa
(cT. 737 T'K); ncku o Bo3meleHnn ywepba B CBS3M C MOPCKOW NepeBO3K0i ONacHbIX U BpeaHbIX
BELEeCTB NnorawarTcs Mo UCTeYEHUN OEeCATN NeT CO OHSA MHUNAEHTA, Bbi3BaBLWEro Takom
ywepb (cm. Takxe n. 1 ¢c1. 181 MK n gp.).

MckoBast aBHOCTb NPUMEHSETCS HE KO BCEM NPaBOOTHOWeEHMAM. Tak, TpeboBaHus, Ha
KOTOpble NCKOBas AAaBHOCTb HE pacnpocTpaHsieTcs, npenycMoTpeHbl cT. 208 'K, aToT
NnepeyeHb He SIBNSeTCs ncyepnbiBaowmM. B ocHoBHOM OHYM KacatoTcst TpeboBaHuid,
BblITEKAOWMX N3 HAPYLWEHNs HemaTepurarbHbix 6nar, KpoMe Cny4yaes, NPsIMO YKasaHHbIX B
3aKOHe.

JNTn4HOe HenMyLecTBEHHOE NPaBo, SBNSSICb MPABOM Ha HaANeXallyo OLEHKY NIMYHOCTU
obwwecTBOM, HyX AaeTcsa B Hanbonee NONHON 3awwmTe, KOTOpas He AONXHa ObiTb OrpaHuyeHa
KakuMn-nmbo cpokamu.

Mommmo TpeboBaHwuii, NpenycMoTpeHHbIX cT. 208 'K, nckosasi [aBHOCTb He
pacnpocTpaHsieTcst Ha TpeboBaHNst 06 06bSBNEHUN rpaX AaHUHA YMEPLUMM, O NMPU3HAHWM
rpax.naHnHa HegeecrnoCcobHbIM MK OrpaHUYEHHO OEEeCrnOoCOOHbIM.

19/33



FMABA 13. CPOKU U UCKOBAS IABHOCTb

Mo mHeHuio KO.K. Tonctoro, nckosas AaBHOCTb HE AOMIXHA PaCNPOCTPaHATLCS N HA UHbIE
TpeboBaHWs, eCny NPaBoHAPYLWEHNE HOCUT ONAWNIACS XapakTep <*>.

<*> Cm.: Toncton FO.K. OasHocTb B ['paxanaHckoMm kogekce Poccuinickon ®epnepauum //
MpaBoBepeHune. 1995. N 1. C. 20.

Takum 06pa3om, 13 aHanu3a LeiCTBYOWEero 3akoHoAaTeNbCTBa BUAHO, YTO TpeboBaHms, Ha
KOTOpble NCKOBas AABHOCTb HE pacnpocTpaHaeTcs - npexae Bcero TpebosaHms 06 oxpaHe
HemaTepuanbHbix 6nar, B TOM YUC/e B aBTOPCKUX Y NATEHTHbLIX OTHOLWEHUSIX, a TakXe U
LPYrvx HematepuanbHbix 6nar (Hanpumep, NMyHas, cemeHas TaiHa, Bblbop MecTa
XWUTENbCTBA, MPaB0o Ha TalHy Nepennckn, TenedOHHbIX NeperoBopoB, NOYTOBbIX,
TenerpadoHbIX 1 MHbIX COODWEHMIA, NpaBo CBOOOAHOrO Bbie3aa 3a npenenst P® u
BO3BpalleHusi B P®, npaBo Ha 6naronpusitTHyto okpyxatowyto cpeay v ap.). Kpome
NepeYncneHHbIX, ICKOBas AABHOCTb HE pacnpoCTpaHAeTCs Ha TpeboBaHNS BKNaOAYMKOB K
6aHky o Bbloaye BKNanoB, Ha TpeboBaHNs 0 BO3MeLLEHUM Bpeaa, NPUYNHEHHOTO XNU3HU 1
3[0pOBblO rpaxaaHnHa. OnHako B nocnenHeM cnydae TpeboBaHns, NpeabsaBneHHbIE MO
NCTEYEHUN CPOKa UCKOBOI AABHOCTU, yAOBNETBOPSAIOTCA HE Bonee yem 3a Tpu roaa,
npenwecTeoBasllne NpeabsaBNeHuIO ncka. HaseaHHbI nepeyeHb aBnseTcs
HencyepnbiBaKWUM. 3aKOHOM MOryT yCTaHaBNMBATLCA U UHbIE CNyYan HENPUMEHEHUS
NCKOBOW OABHOCTW.

§ 3. NNpumMeHeHue U ncuncneHne CPOKOB UCKOBOMW AaBHOCTU
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CpOKM MCKOBOW AABHOCTU - UMMNEpPaTUBHbBIE CPOKU, OHN YCTaHaBNMBAKOTCSA UCKOYMTENBHO Ha
OCHOBaHWUWM 3aKOHa. A NO3TOMY MOPSAAOK UX NCYUCNEHUS, NUBMEHEHNS, COKPALLEHNS NN
yONVHEHNS He MOXeT OblTb N3MEHEH MO CornaweHunto cTopoH (n. 1 ¢1. 198 IK). B chyyae
BK/NIOYEHWS B [IOFOBOP TakOro poaa yCrnoBui OHN CHUTAKOTCA HELENCTBUTENIbHBIMU.

B rpax.pnaHckom npase ®paHuuun, ["'epmaHun, AHrnum, CLUA, B 0Tivymne oT poccuinckoro,
CTOpOHaM NpenocTaBneHo NpaBo nNpegycMaTpusaTth B 4OrOBOPE COKPALIEHHbIE CPOKN NCKOBOM
LNABHOCTY <*>. MNoao6Hble COrnaweHns nayT HaBCTpedy XenaHnio 3akoHoaaTens obecneunTb
OnpeaeneHHOCTb B FpaXX4aHCKUX MPaBOOTHOLWEHUSIX, a TakXe 06NerynTb OTBETHUKY 3aLUNUTY
npoTmB 3actapenbix TpebosaHwii. Moatomy B N'K PD cneposano 6bl BBECTU NpaBuno,
paspelatouee CTOpoHaM U3MEHSATb YCTAHOB/IEHHbIE 3aKOHOM O0ABHOCTHbIE CPOKW B CTOPOHY
cokpaleHns <**>. B oTnnymne o1 cornaweHunin, HanpaeneHHbIX Ha yAINHEHNE CPOKOB,
cornaweHunst 06 nx cokpalleHnn He NPOTMBOPEeYaT LIeNsIM MHCTUTYTa MCKOBOWM AABHOCTM.

<*> CMm.: ['paxgaHckoe 1 TOproeoe npaso kanutanucTudeckmnx rocynapctse / MNMoa pen. B.M.
MosonuHa n M.W. KynarunHa. M., 1980. C. 189.

<**> CMm.: KpaweHuHHukoB E.A. TloHATNE 1 npeaMeT UCKoBOW gasHocTu. Apocnasnb, 1997. C.
36.

[MprMeHeHne NCKOBOW OABHOCTM - AeNI0 CTOPOH CMOPHOro NPaBOOTHOLWEHUS 1
OCYLLECTBNSAETCSA MO npasunam, npeaycMoTpeHHbIM cT. ¢T. 195 - 208 K. CyTb aTnx n
HEKOTOPbIX APYrnx npaBun cBoAMTCS K cneaytowemy. Mpaeo Ha cyaebHyio 3awmTy y4aCcTHUKOB
CyObEKTMBHbIX rpaX AaHCKUX MpaB OCYyLWeECTBASETCA NyTeM obpaleHuns B cya.

VickoBas [aBHOCTb TECHO cBA3aHa C npoueccyanbHbliM NpaBoOM Ha UCK. Heobxoanmo
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pa3nuyatb [Ba MOHATMS UCKA: B MaTepuanbHOM CMbICNE U B npoLieccyanbHoM. Mpaso Ha nck B
MaTtepuanbHOM cMbicrie - obecrnedyeHHas 3aKOHOM BO3MOXHOCTb 3aUHTEPECOBaHHOMo LA
06paTnTbCs B Cyd C TPeBoBaHNEM O PACCMOTPEHMIN MaTepmranbHO-NPaBoBOro criopa ¢
oTBeTuYMKoM. [MpaBo Ha NCK COCTOWT U3 ABYX MPABOMOYMIA: NPABO Ha NpPedbsBeHNe Ucka U
NpaBso Ha yaooBneTeopeHue ncka. C nctedeHneM cpoka UCKOBOM AaBHOCTU, KaK Npasuio,
yTpaumBaeTCsi BOSMOXHOCTb MPUHYAUTENbHOMO OCYILECTBeHNsl Cy6beKTUBHOro npasa.

MpaBo Ha 1cK B MPoLIeccyanibHOM CMbIC/E - MPAaBO Ha MoAayvy UCKOBOro 3asBNiEHUs, T.€. NPaBo
TpeboBaTb OT CyaQa PacCMOTPEHMUS Cropa No HOPMaM rpaX aaHCKoro NpoLeccyanbHOro
3aKoHoaTeNbCTBa.

lNprMeHeHne cyjOM NCKOBOW AABHOCTW MOCTABNEHO B 3aBUCUMOCTb OT YCMOTPEHMS CTOPOHbI B
crnope otBeTtymka (n. 2 ct. 199 'K). MiHbiMn cnosamu, cyn npyMeHseT UCKOBYIO AaBHOCTb
TONIbKO MO 3asiBNEHMIO CTOPOHbI B CMIOPE, NPUYEM 3TO MOXET BbiTb caenaHo Ha noboi ctagnm
npouecca oo BbIHECEHMS peLeHns cyna nepson MHCTaHumm (n. 2 ct. 199 NK). 310 3HaumT, 41O
€CNN Takoro 3asiBNeHns He Nocnenosano, cyn Boobue He paccMaTpmsaeT BOMPOC O TOM,
MPOMYyLEH N CPOK UCKOBOW OABHOCTW MO NpeabsBAeHHOMY TpeboBaHuio.

OTctofa cnepyeT, 4To Cylly He NPeanoCTaB/EHO NPAaBO MO CBOEN MHULMATVBE MPUMEHSITb
HOPMbI NpaBa 06 NCKOBOW faBHOCTU. Ecnv HK1 oaHA N3 CTOPOH He 3asiBNsieT O NPOoMycke cpoka
MCKOBOW JABHOCTW, Cy [l BNpaBe UCK yO0BNeTBOpPUTb. BeccnopHo, B 3TOM BOMpoce Y4eTKO
NPOSIBNSIETCS NMPUHLIMM COCTS3aTENbHOCTM U ANCNO3MTUBHOCTU rpaX AJaHCKOro npotecca.
TpeTbu nuua He UMEIOT NpaBa 3asBNSATb 0 TPeOOBaHNAX NCKOBOW OABHOCTU, TaK Kak He
ABNAIOTCS CTOPOHOW B cnope (M. 2 ¢1. 199 'K) 1 K ToMy Xe Henb3si pacnopsxatbCs NPaBoMm
4y>XKOro nmua.

MNepemeHa nuu B 06513aTeNbCTBE HE BNieYeT 3a co0H0I MBMEHEHNSI HY CPOKa MCKOBOIA
NaBHOCTW, HX nopsaka ero ucducnexuns (ct. 201 K). Hayaslweecs Te4yeHne cpoka NCKOBOWA
L0ABHOCTM NPOOONIXAETCS 1 Npu nepeMeHe nuu B 0b6s13aTenbcTBe.

MckoBasi maBHOCTb - KaTeropus MatepranbHOro, a He npoLeccyanbHoro npasa. MNponyck
YCTaHOB/IEHHOIO 3aKOHOM CPOKa MCKOBOW [aBHOCTM MOXET CNYyXUTb OCHOBAHUEM NLb AN
oTKasa B y[0BNETBOPEHUN MCKA, a He AN 0TKasa B MPUHATAM UCKOBOro 3asBneHns. CtaTtbs
199 K npenycmatpuBaeT, YTO HE3aBUCKMMO OT TOrO, UCTEK CPOK MCKOBOM AABHOCTY UMK HET,
NULO BrpaBe NpeLbsBuUTb B CyL TpeboBaHMe O 3almMTe CBOEro HapyLWeHHOro Npaea, a cyn
0653aH NpuHATb 3T0 TpeboBaHme K paccMoTpeHuto. Cyn MOXET BbIHECTU PELIEHNE O NONHOM,
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4aCTUYHOM YIOBIETBOPEHUN 3asiBNIEHHbIX TpeboBaHui nnm 06 otkase B UCKe, B TOM YUCne 1
N0 OCHOBAHMAM NPOMycKa cpoka MCKOBOW AaBHOCTW. Takmum 06pa3oM, Ha Npaso nmua
06paTnTbCs B Cy[L C UCKOM O HapyLWEeHHOM NpaBe UCTe4YeHNe Cpoka MCKOBOI OaBHOCTW He
BANSIET, YTO 3HAYMTENBHO YCUMBAET rapaHTumM 3awmTbl CYyObEKTUBHbIX FPaXk AaHCKMX Npas.

N3 cT. 199 'K ycmaTpuBaeTcs, 4TO CPOK MCKOBOW [ABHOCTU He sBNsieTCst npecekartenbHbiM. C
ero UCTeYeHneM npekpauwaeTcs He cyb beKTUBHOE NPaBOo y4acTHMKA rpak.aaHCcKoro
NPaBOOTHOLWEHMS, a TONbKO NpaBo Ha cyaebHyto 3awmnTy. MNoaTBEpP X .AEHNEM Takoro BbiBO4A
ABNSieTCA U cogepxalleecs B cT. 206 npaBunio 0 TOM, 4TO AONIKHMK UK UHOE 06s13aHHoe
N0, NCMNONHMUBLIEE 06A3aHHOCTb MO UCTEYEHMMN CPOKa NCKOBOW AABHOCTU, HE BNpaBe
TpeboBaTb UCNONHEHHOE 06paTHO. Ha3BaHHas cTaTbs pacnpocTpaHsaeTcs Ha Nobbix
cyObeKTOB rpaxaaHCcKoro npaea, a TakXxe Ha Te cryyawn, Koraa AOJIXHUK 3Has, 4TO CPOK
NCKOBOW AABHOCTW UCTEK, HO UCMOJTHUA CBOK 0653aHHOCTb AOOPOBONBLHO M KOraa oH 06 3ToM
He 3Han.

B niobom cnyyae oH He BnpaBe TpeboBaTb NCMONHEHHOE 06PATHO, U MO3TOMY 3TO MMYLIECTBO
He NoAanexunT BO3BpaTy B KA4eCTBE HEOoCHoBaTenbHoro oborauwenus (ct. 1109 MK).
lMpenycmatpusas 3710 nNpaso, 'K ncxoout na 1oro, 4To SONXKHUK UCMNONHSAET HE TONbKO CBOKO
MpPaBoBY!0, HO 1 MOpaNbHY 06513aHHOCTb.

Heobxoanmo nmeTb B BUAY, 4TO B COOTBETCTBMM CcO cT. 207 'K ¢ ncteyeHnem cpoka NckoBOiA
LNABHOCTY NO rNaBHOMY TpeboBaHMIO NCTEKAET CPOK MCKOBOW AABHOCTU 1 MO LOMNONHUTENbHBIM
TpeboBaHuWsM (HeycTolka, 3anor, Mopy4YMTeNbCTBO, NEHs, WwTpad, 3anaTok, ynnarta
MPOLEHTOB MO OCHOBHOMY OOTY, yAepXaHne NMyLecTsa OOMXKHNKAE, HENONyYeHHble 0OX04bl
N T.M.), T.€. HENOCPELACTBEHHO CBSA3AHHBIM C OCHOBHbIM AOMTOM. [10CKONbKY OONONMHUTENbHbIE
TpeboBaHMs HEe MOTyT CywecTBOBaTb 6€3 rnaBHOro TpeboBaHms, Tak Kak Hepas3pblBHO C HUM
CBSA3aHbI, TO NPU UCTEYEHMM CPOKAa MCKOBOW OABHOCTM MO rNaBHOMY aBTOMaTnyecku ncrekaet
CPOK 1 NO OONOMHUTENbHBLIM TPEOOBaHNSAM, HE3ABMCMMO OT TOrO, 3asiBNEHO NN NPOTUB HUX
BO3paxKeHue nnm HeT. MickntoyeHne coctaensieT 6aHKoBcKkast rapaHTus, 0653aTenbCcTBO No
KOTOPOWM XOTSA U CBA3AHO C OCHOBHbIM, HO UMEET HE TONIbKO CaAMOCTOATENIbHOE 3HAYEHWE, HO U
CaMoCTOSITENbHYO cyabby (cM. cT. cT. 370 - 372 [K).

Hayano teuyeHus Cpoka NckoBoOW gaBHoCcTU. B ,D,eI7ICTByI-OLLI,eM 3akKoHoaatTeNnbCTBe HET eANHOro
onpepneneHnda Ha4anbHOro MOMeHTa Te4eHns cpoka NCKOBOW 0aBHOCTW.

Hayano teyeHus Cpoka NCKOBOW OABHOCTW MMEET He TONbKO 6onbluoe npaktmnyeckoe
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3HayYeHue, HO 1 psia BaxHenwnx ocobeHHocTen. Kak nokasbiBaeT npakTuka, npyv NpUMeHeHnm
npasun 06 NCKOBO AABHOCTM HaMBONbLLYKO CNOXHOCTb UMEET ONPeaeneHNne MOMEHTA, C
KOTOPOro AONXEH NCHNCNATBCS CPOK MCKOBOI AABHOCTM, Tak Kak HEMpaBUbHOE UCHUCIEHNE
9TOr0 MOMEHTA NPMBOAMUT K MCKYCCTBEHHOMY YAIMHEHUIO NN COKPALLEHMIO CPOKa, a B CBSA3M C
3TUM - N HapyLWEHWIO Npas.

B cootBeTcTBUM cO CT. 200 'K TeyeHme cpoka UCKOBOW OABHOCTU HA4YMHAETCS CO OHS, Koraa
NVLO y3HaNo UK OONIXHO ObiNo y3HATh O HAPYLEHMN CBOEero npaea. MIMeHHO ¢ 3TOro MOMeHTa
y NOTEepneBLLIEro NOSABNSETCS NPaBO Ha UCK Kak B MaTtepuanbHOM, Tak U B NPOLeccyasbHOM
cMbicne. MI3bsTrsa n3 aToro obuero npasmna MoryT yctaHaBnmBaTbes T0/1bko 'K v nHbIMK
3aKOHaMu, HO He cornaweHueM CTOPOH.

Hauyano TeyeHusi cpoka nckosoit gasHoctn 'K cBsA3biBaeT, C 0AHON CTOPOHBI, C 06 bEKTUBHBIM
MOMEHTOM, T.€. HapylWeHneM Cy6beKTMBHOMO NpaBsa, a C APYroil CTOPOHbI, C CyObEKTUBHbBIM
MOMEHTOM, T.€. KOrAa ynpaBOMOYEHHbI y3Han unm fonxeH Obin y3HaTh O HAPYLWEHUN CBOEro
npasa (idem est scire aut scire debere aut potuisse). 9T MOMeHTbI He BCeraa cosnagaor,
XOTS M NpeanonaraeTcs, YTO NOTEPNEBIUNIA Yaule BCEro y3HaeT O HapyLleHn CBOEro npasa B
MOMEHT ero HapyuweHus. Hanpumep, ons obxanoBaHms peweHns obwero cobpaHms
Yy4aCTHUKOB 06LecTBa YCTAHOBNEH ABYXMECSHYHbI/ CPOK, KOTOPbIA NCHNCNSAETCS CO OHSA, Koraa
YYaCTHUK y3Han unu gonxeH Obin y3HaTh O MPUHSATOM PELLEHUN, & ECNN OH y4acTBOBaN B
cobpaHnmn, TO CO AHS NPUHSATUS Takoro pewenus (n. 22 MNMoctaHoBneHus NneHymos
BepxosHoro Cyna P® u Beicwero ApbutpaxHoro Cyna P® ot 9 npekabpsa 1999 r. N 90/14 "O
HEKOTOpbIX Bonpocax npumeHeHuss depepanbHoro 3akoHa "Ob6 obwecTBax ¢ OrpaHNYeHHOM’
OTBETCTBEHHOCTbIO" <*>).

<*> BBAC P®. 2000. N 2. C.5-18.

B kaxaoom KOHKPETHOM Cny4ae HeobXx0AMMO YEeTKO OLIEHUTb cnTyauuio un O6CTO$ITeﬂbCTBa,
npueenwmne K HapyweHnto COOTBETCTBYKOLWEro npasa, n yCtaHOBUTb, KOraga Xe BO3HUKIIO
npaso Ha UCK. B oTHOWEHMN HEKOTOPbIX Tpe6OBaHI/II7I NMeeTCA Npsamoe ykasaHme Kak B CaMOM
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'K, Tak n B page opyrnx 3akoHoB (CM., Hanpumep, cT. 181, n. 4 cT1. 367, CT. CT. 477,724, 725,
756 'K v gp.).

OcobblIli NOpAA0K NCHNCNEHMS CPOKA NCKOBOW AABHOCTM NPELYCMOTPEH 4. 2 cT. 48 XK
PC®CP: TpeboBaHue 0 NpuaHaHMm opaepa HeaencTBMTENbHbIM MOXET ObiTb 3asIBNIEHO B
TeyeHune Tpex neT co OHS ero Bblgayn. Kpome Toro, cneuunanbHble npasuna o Hadane TeqyeHuns
Cpoka MCKOBOW [aBHOCTM npenycMoTpeHbl . 2 ¢T. 128 BK, n. 2 c1. 164 KBBT, cT. cT. 19 - 20,
22, 27 - 29, 31 3akoHa "O 3awmTe npas notpebutenein” n HekoTopbiMu Apyrumu. MNpwu
OTCYTCTBMM B 3aKOHOAATENbCTBE NOA0OHbBIX MPeanncaHnii HavanbHbIi MOMEHT CPOKa NCKOBOM
NaBHOCTW onpenenseTcs B cooTseTcTeum co c1. 200 MK.

Ecnu ncteu He 3Han o HapylweHWN CBOEro npaesa n3-3a HebpeXHoCTu, 6ecnevyHocTy,
6eCcx035MCTBEHHOCTM UK APYTrUX HeyBaXMTEeNbHbIX MPUYMH, HAYANO TeYEHNS NCKOBO
OABHOCTW HY>XHO MCYMCNATHL C TOFO MOMEHTA, KOr4a OH [0NXeH Obin y3HaTh O HAPYLWEHWN
cBOero npasa. Hanpumep, Npu Bo3BpaTte MMyWecTBa Mo JOrOBOPY apeHbl apeHaojaresb He
OCMOTpen ero.

Mo 0653aTENLCTBAM C YCTAHOBNEHHBLIM KOHKPETHBLIM CPOKOM UCMONHEHUS TEYEHME NCKOBOM
NaBHOCTWN HAYMHAETCH C HACTYNNeHNeM cpoka UCMOoNHeHNs. B aTOT MOMEHT KpeauTopy
CTaAHOBMTCS U3BECTHO, 4TO 0093aTENLCTBO AONXHO ObINO ObITb UCMOMHEHO M YTO UCMONHEHNE
He nocnenoBano. Tak, 3aemwuk 06s13aH 6bin BO3BpaTUTh AeHbrv 1 nekabps 2002 r. B
cry4yae, Korjaa 3aemilumK He BO3BpaTus B yKa3aHHbIi CPOK CyMMY 3aiiMa, CPOK MCKOBOM
0ABHOCTM HAa4YMHaeT Te4yb co 2 nekabps 2002 r. B naHHOM cnyyae ucTuy 3aBeOMO M3BECTEH
MOMEHT, B KOTOPbI/ OH JONXEH OblN y3HATb O HAPYLWEHNW CBOErO NpaBsa, a TakXe N3BECTHbI U
OOJTIXHUK, N 0aKT HEUCTNOTHEHNS.

B cnyvasix, korga 06s3aTtenbCcTBO He NpedycMaTpuBaeT CPOK UCMONTHEHNS U HE COAEPXMUT
YCNOBWIA, NO3BONSIOWMX €r0 ONpPenennTb, 0693aTeNbCTBO AONXKHO ObiTb NCMONHEHO B
pasyMHblin cpok (n. 2 ¢T. 314 IK). C ncteyeHmeM Ha3BaHHOIO cpoka O0MXHMK 006513aH ero
NCNONHNTb B CEMUAHEBHbBIA CPOK CO OHS, KOraa Kpeamtop npenbsasun TpebosaHue 06
ncnonHeHmm (cM. cT. 314 MK). Ecnun n aT0T CpoK UCTeK, a 0653aTeNbCTBO HE UCMOMHEHO, TO
Ha4yMHaeT Teyb CPOK UCKOBOW OABHOCTU.

rpa)K,D,aHCKI/IM npasoM perynmpyeTcsa noctato4yHo 06LLII/IprII7I psan 06513aTeNbCTBEHHbIX
OTHOMGHMM,MCHOHHGHMGKOTOpHXHpOM3BOﬂMTCHHO‘%KWHM.HaHpMMep,HOCTaBKa,HOﬂpﬂﬂ,
nepeso3ka 1 aop. B Takux obsizatenbcreax npaso Tpe6OBaHI/I$| BO3HMKaET 0ObIYHO MO
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Mecsauam, ksaptanam, nepuogam v 1.n. COOTBETCTBEHHO 1 CPOKU UCKOBOW AABHOCTU
MPUMEHSIOTCS NO KaxaoMy TpeboBaHMio O0TAENbHO. YTO KacaeTcs perpeccHbix 0653aTenbCTB,
TO cornacHo . 3 c1. 200 'K TeyeHne NCKOBOW OABHOCTM HAYMHAETCS C MOMEHTA UCMOJTHEHMS
OCHOBHOro obs3artenbctea. B cootBeTcTBuM € N. 3 ¢T. 409 KTM K perpeccHbiM TpeboBaHuMsM,
npenycmoTpeHHbiM cT. 313 KTM, cpok ncKoBO AaBHOCTU UCHUCNSIETCS CO AHS ynnaThl
COOTBETCTBYIOLWEN CYMMblI.

B neiicTByloweM 3akoHOOATENBCTBE HET CNeLManbHOro ykasaHns 0 MOMEHTE Havana TedeHns
CpoKa MCKOBOW [aBHOCTM MO BUHAUKALMOHHOMY UCKY. [MpakTuka o6bl4HO McxoamT ns obuero
npaeuna, npesycMoTpeHHoro n. 1 ¢1. 200 IK: TeyeHne cpoka NCKOBOW LaBHOCTM HaYMHaeTCs
CO [HS, KOr4a N0 y3Hano niav fonXHo 6bifo y3HaTb O HApYLWEHUM CBOEro npasa.

CnoXHOCTW, U HemMarnble, BO3HUKAOT, KOraa HeM3BeCTEH CYObeKT, COBEPLIMBLUNIA
NpaBoHapyLWweHne, HaNpMMep, Kpaxy nmyuectesa. Beab nMylectBo MoXeT ObITb NOXMLLEHO
NN UHbIM 06Pa30M HE3aKOHHO M3bsTO 6e3 BegoMa coOCTBEHHMKA, NPUYEM KakK Y
npeanpuHUMaTEns, Tak 1y topuanyeckoro nuua. lNMoka cobCTBEHHNKY HEN3BECTHO, B YbEM
pakTMHYECKOM BNageHn HaxXoAUTCS ero Bellb, He MOXET HaYyaTbCsl U Te4YeHne cpoka
NAaBHOCTU <*>.

<*> CMm.: Hosunukum N.6. Coenkun. VickoBas pasHocTb. M., 1954. C. 175.

Ho Ttakas no3unumsa He COOTBETCTBYET OykBaNbHOMY TEKCTY 3aKoHa, nbo 'K cTaBuT HayanbHbIN
MOMEHT TeYeHUs NCKOBOM OAaBHOCTU B 3aBMCUMOCTb OT BPEMEHW, KOrga BO3HUK/IO NpaBo Ha
npeabsaBNeHME UCKa, @ HE OT MOMEHTA, KOr4a COBCTBEHHMKY CTano M3BECTHO, YTO EMY 3TO
npaso NpuHagneXxunT <*>.
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<*> CMm.: Mogppe O.C. Cosetckoe rpaxaaHckoe npaso. C. 260.

MpencTtaBnsieTcs, 4TO ONs TOro YTobbl NPABO OTOXAECTBMIOCH C UCKOM, HE0HX0AUMO
npeBpalleHne ero B 4ENCTBMTENbHOE NCKOBOE NPaBo unu TpeboBaHne, HanpaBneHHoe NPoTMB
onpeneneHHoro nmua <*>.

<*> CMm.: 'paxpaHckoe ynoxeHue. KH. 1. Obwme nonoxeHus. MpoekT. CM6., 1902. C. 275.

VcuncneHne KoHeYHOro cpoka UCKOBOW OABHOCTU, Kak NpaBuio, He Npeacrasnser
TpyoHocTen, xoTta B ra. 12 'K HeT cneumanbHOM HOPMbl ero okoH4aHus. OH onpenenseTcs no
npasunam, yCTaHOBNIEHHbIM OIS CHUCNEHNS CpokoB Boobue (cT. 192 MK).

§ 4. anOCTaHOBHEHMe, nepepbiB U BOCCTaHOBJIEHNEe CPOKOB MCKOBOW OAaBHOCTU
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NckoBasi aBHOCTb, Kak NpaBuno, Te4eT HenpepbiBHO, 1 MU0, MPaBO KOTOPOro HapyLEHO,
BNpaBe paccYnTbiBaTbh Ha cyaebHylo 3awmTy B Npeaenax cpoka NckoBow aaBHocTh. OnHako B
peanbHOI XN3HW HEPEOKW Cnyyau, Koraa BO3HUKAOT HenpenBuaeHHbe 06CTOSTENbCTBA,
NpPensTCTBYOWME NN 3aTPYAHSIOWNE BOBPEMS NPeabsBUTb UCK. [INs Takmx cnyyaes
3aKOHOM MpPeayCMOTPEHa BO3MOXHOCTb MPMOCTAHOBNEHMS TEHEHMS CPOKA CKOBOW OABHOCTMW.

CyLI.I,HOCTb NnpnocTaHoOBNEHNA MCKOBOM OABHOCTW 3aK/1H04aAETCH B TOM, YTO B HETO HE
3acCyHnTbiBAETCA TOT nepmnon BpeMeHn, Kkorga imuo He MOryio npeabsaBUTb UCK NO OCHOBAHUAM,
npenycMoTpeHHbIM B 3aKOHe. [Mocne oTnageHns OCHOBaHWUIA CpOK npoaonxaet Te4b, T.e.
pakTnUYeckn OH yanuHsaeTcs.

K umcny ocHoBaHwii, NprocTaHaBNMBAOWMX TEYEHNE CPOKA NCKOBOW faBHOCTU, cT. 202 'K
Npexae BCero OTHOCUT:

1) HeNpeooonUMyto cuny, T.e. YpesBblHaliHOe 1 HenpeooTBPaTMOE NPV OAHHBIX YCNOBUSIX
0b6CTOATENBLCTBO.

K Henpeononumoii cune moryT 6biTb OTHECEHbI HEKOTOPbLIE MPUPOLHbIE SBNEHNS: CTUXUAHBbIE
6encTBms, 3eMNETPSICEHUSI, HABOAHEHWS, yparaHbl, LlyHamu, a TakXXe 0OWeCTBEHHbIE SBIEHUS,
Hanpumep, BOEHHbIE AeNCTBMS, 3abacToBKWN, 6eCnopsiaky 1 T.M., KOTOPbIE HApywatT
HOpManbHyto paboTy TpaHcnopTa, CBA3WU, Cy4O0B M UHbIX OPraHoOB 1 TEM CaMblM NPENSITCTBYIOT
CBOEBPEMEHHOMY NpPeabSBNEHNO NCKa.

[ns npnoctaHoBNEHMS CpoKa MCKOBOW OABHOCTU HEOBX0aMMO, YTOObl 06CTOATENLCTBO ObINO
ype3BblYaliHbIM, 8 HE 3aKOHOMEPHbIM 1 YTOObI ero HEBO3MOXHO OblfI0 HU NPedyCMOTPEeTb UK
NPenoTBPaTUTb, HN YCTPaHUTb KakmMn-nnbo MmeponpuaTtusiMi. MNpuyem, ecnn oTcyTcTBYET
X0T$ Obl 0IHO U3 3TUX YCNOBWIA, 0BCTOSATENBCTBO HENb3S KBANMMPULMPOBATL Kak
Henpeogonumyto cuny. Kak nokasbiBaeT npakTmka, Henpeogonumas cuna - camoe
pacnpocTpaHeHHoe 06CTOSATENbCTBO, BCNIEACTBME KOTOPOro HeobxoAMMO NPUOCTaHOBNEHNE
CcpoKa UCKOBOW OABHOCTU,

2) HaxoXnaneHune nctua nnnm oTeeTvHmka B cCoctaBse BOOpY)KeHHbIX Cun npnoctaHaenmMBaeTt
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TeYeHMe CpokKa NCKOBOM AABHOCTM TOMbKO MNPKW YCNOBUMW, YTO OHA U3 CTOPOH crnopa
npebbiBana B NoApas3neneHn apMmm, nepeBeaeHHon Ha BOEHHOE NoNoXeHne. Takum
06pa3om, Npu3blB rpax.aaHnHa B MUPHOE BPEMS HA OEeNCTBMTENbHYIO Cny>X 0y B apMuio He
ABNSETCA OCHOBAHMEM A5 NPUOCTAHOBNEHMS CPOKA NCKOBOM AABHOCTW;

3) ocHOBaHMEM NS MPUOCTAHOBNEHNS TEYEHMS CPOKA UCKOBOW OABHOCTU SABNSETCA U
MopaTopwuia (naT. moratorius - 3agep>XuBarowWwmnii, 3ameanaowmnin) - ycTaHOBNEHHAs Ha
OCHOBaHWUK 3akoHa lNpaButenbcTBoOM P® oTCcpoyka UCMONMHEHMS onNpeaeneHHoro snaa
obsi3aTenbcTB (non est in mora qui potest exceptione legitima - He cuMTaeTcs NPOCPOUMBLINM
TOT, KTO MPOCPOYMN NO 3aKOHHOW Npu4ymHe). HeobxoanMMOCTb Tako OTCPOYKMN MOXET
obycnoBnnBaTbCs pa3nnyHbiMM 0co60 BaXXHbIMM 0OCTOSITENbCTBAMM B CllyHae nx
BO3HWKHOBEHWS B CTpPaHe Unn B ornpeneneHHblx permoHax. Mopatopuii BO3MOXEH B CBA3M C
Yype3BblYaiHbIMU 0OCTOATENLCTBAMU, BOEHHBIMW OEACTBUSIMU, & TaKXe MeXOyHapoaHbIM
NONOXEHNEM, SKOHOMUYECKUMU pedhopMamm 1 ap. Kak npasunno, OH BBOAMTCS Ha
onpeneneHHbI CPOK MU A0 OKOHYAHUS COOTBETCTBYHOWMX COOLITUIA U pacnpocTpaHseTcs Ha
Bce obsizaTenbcTBa (06WMiA MOpPaTopWiA), N TONTbKO HA HEKOTOPbIE UX BUAbI (YACTHBIN), NN
Ha onpeneneHHble KaTeropumn AONXHUKOB;

4) NpYOCTaHOBNEHME OECTBMSA 3aKOHa WU MHOTO NPaBOBOro akTa, Perynmpyowero
COOTBETCTBYIOWEE OTHOWEHME. MNpPNoCTaHOBUTL AECTBUE 3aKOHA UM MHOMO NPaBOBOro akTa
MOXET Kak caM opraH, NPUHSBLIWIA ero, Tak U opraH, akTbl KOToporo obnagatT 6onbLei
IOpPNANYECKON CUNONA.

N3 n. 1 cT. 202 'K ycmaTprBaeTtcs, 4TO Ha3BaHHbIE OCHOBaHMSA SBNAOTCA UCYEPMbIBAIOWMMN.
OpHako 4. 2 ct. 198 'K npegycmaTtpumBaeT BO3MOXHOCTb ycTaHoBNeHns B 'K 1 MHOM 3aKoHe n
LPYrMX OCHOBaHWUIA ANs NPUOCTAHOBNEHNS CpOKa UCKOBOW AaBHOCTWU. Hanpumep, ocoboe
OCHOBaHMe NPUOCTaHOB/IEHNS CPOKA UCKOBOM OABHOCTU NpenyCMOTPEHO 4. 2 ¢T. 204 T'K,
COrnacHoO KOTOPOWA, ecnv CyioM ocTaBneH 6e3 pacCMOTPEHNS UCK, MPEeabABNEHHbIA B
YroNnoBHOM Jefe, TO Ha4yaBWwuiics 0o NpenbsaBNeHNs ncka Cpok npuocTaHaBnmBaeTcs oo
BCTYMN/EHNS B 3aKOHHYIO CU/y MPUroBOpa, KOTOPbIM UCK OCTaBneH 6e3 paccmoTpermns. Ctatbs
412 KTM npenycmatpmBaeT NpPUoCTaHOBIEHNE CPOKa UCKOBOI AABHOCTU NPW Hanu4um obuiei
asapuu.

Heobxoaommo nmeTb B Bunay, 4TO NnepedvHncneHHbole obcToaTenbcTBa np|/|o6peTa+0T cuny nnub
npwn ycnoesmn, 410 OHN BO3HUKIN N NPOOONXAKT CylWeCcTBOBATb B NoCnegHmne wectb MecsLueB
Cpoka nckoBon pnasHocTu. Ecnn xe CpoK NCKOBOW LABHOCTH paBeH nnn MeHble WecTn
MecsueB, TO B Te4eHne BCero aToro cpoka. lMocne oTnageHus 06CTO$ITeJ'IbCTB, ABNAOLWNXCA
OCHOBaHMEM ONnsd NPUOCTaHOBNEHUA CpoKa NCKOBOW 0ABHOCTW, OCTABLUMNCA CpoK NCKOBOM
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LABHOCTU yANMHAETCA 00 wecTn Mecaues. OOHako ecnv CpoK UCKOBOW AABHOCTU 3aKOHOM
YCTaHOB/IEH MEHee WeCTN MeCsLEB (MK WeCTb MecsLUeB), TO OH YONNHAETCS A0 cpoka
nckosom gasHocTtu (. 3 c1. 202 K).

CpoK NpoaoNXUTENbHOCTU NPUOCTAHOBEHUS! EeNCTBYIOWMM 3aKOHO4ATETIbCTBOM He
NpeaycMOTPEH, T.€. OH MOXET ONUTbCS CKOJMb YroAHO OOMro, Noka He otTnaayT
COOTBETCTBYIOWME 06CTOATENLCTRA.

TeyeHne UCKOBOW JaBHOCTU MOXET OblTb HE TONIbKO NPUOCTAHOBNEHO, HO U NpepBaHo (cT. 203
K).

I'Iepepbls Te4deHuns cpoka NCKOBOW OABHOCTW OT/IN4aAETCH OT NPNOCTaHOBNEHNA Kak Nno
OCHOBAHUSAM, TaK 1 NO rOpnan4eCckKnMm nocnencTBnsM. CyI.I.I,HOCTb nepepbiBa MCKOBOM OABHOCTHU
3aKn4yaeTCcd B TOM, HTO B YCTAHOBNEHHbIX 3aKOHOM Cny4asX Bpem4d, nctekuwee 0o nepepbiBa
CpokKa, B HOBbI CpPOK He 3acHnTbiBaeTCd U Te4eHme cpoka NCKOBOW 0ABHOCTW rnocne nepepbiBa
Ha4YnHaeTCcs 3aHOBO.

Ecnu nprmocTaHoBNEHME B OCHOBHOM CBSI3aHO C 06CTOATENbCTBAMU, KAk NPaBuno, He
3aBUCSILMMU OT BOM CYObEKTOB rpax AaHCcKoro npasa, To NnepepbiB AeiCTByolEee
3aKOHOAATENbCTBO CBSI3bIBAET C BOMEBLIMU AEACTBUAMU UCTLIA UMW OTBETYMKA.

Cratbs 203 'K npeaycmaTpusaeT nBa 06CTOATENBCTBA, ABNSOWMXCA OCHOBAHMSIMUA ONS
nepepbiBa TeYEHNS NCKOBOM OABHOCTMU:

npenbsiBneHne ncka. Npuyem nck 0onxeH 6biTb NPenbABNEH B yCTAHOBIEHHOM 3aKOHOM
nopsigke, T.e. ¢ cobntoaeHnem Bcex HeobxoanMbIX NpaBua 0 NOABELOMCTBEHHOCTYU U
NoACYOHOCTWN, 06 OCPOPMNEHMM U onnaTe NOWINHOK UCKOBOrO 3asiBNEHNS, MPUHATUAN
COOTBETCTBYIOWMX MEP AOCYNeOHOro yperynmpoBaHus, Haanexalymnx CTopoHax B cnope v op.;

coBepleHne 0653aHHbIM NLOM AENCTBUIA, CBUOETENbCTBYIOWMX O NPU3HAHWK Aonra. ATu
nencTens MoryT ObiTb pa3nMYHOro XxapakTepa: ynnara 4acTu 0ofira Uan NPoLEHTOB Mo HEMY,
npocbba 0 ero 0TCPoOUKe, NCMONHEHNE 0093aTENbCTB, 3asBNEHNE O 3a4eTE BCTPEYHOrO
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TpeboBaHus 1 T.n. [naBHoe, 4TOObI 3TV OENCTBUS CBMAETENLCTBOBANN O MPU3HAHMKN AoNra
LONXHUKOM. Tak, no MHeHwmio MNpe3nanyma Beicwero ApbutpaxHoro Cyna P®, neicteuem,
NOATBEPXAAIOWMM NPU3HaHWEe A0Nra, MoXeT ObiTb U 3aK/II0YEHNE COOTBETCTBYIOLErO
LOroBopa, AaXe ecnn OH ObiN NPU3HAH HUYTOXHbBIM <*>.

<*> BBAC P®. 2000. N 6. C. 84 - 85.

B otnnune ot NnPnoCTaHOBNEHUA, ocTasWuCS CpOK 3Ha4eHuns He NMeerT. Nvwb 6bl 3TK
nencTems 6binm CoBepLWEHbl NUMEHHO 00 NCTedYeHnsd cpoka NCKOBOW 0aBHOCTN.

CpoK MCKOBOI faBHOCTM MOXET ObiTb M BOCCTAHOB/EH.

Mo BOCCTAHOBNEHMEM CPOKA UCKOBOW OABHOCTU, Kak 9T0 BblTekaeT u3 ct. 205 MK,
NOHUMAOTCA OENCTBUA Cyaa, KOTOPbIN YCTAHOBUI, 4TO NPaBo UCTUA AEACTBUTENBHO
HapyLleHo, 1, HECMOTPS Ha NPOMYCK CPOKa MCKOBOW OABHOCTU, CHUTAET HEOOXOANMbIM
3aWnTUTb HapyLWeHHoe Npaso.

JaHHbIn cnyqam 3HA4YNTENIbHO OT/INHAETCA OT BCEX paHee paCCMOTPEHHDbIX, 1 NMpeXne Bcero
TEM, 4TO CpPOK MCKOBOM OABHOCTU UCTEK.

BocctaHoBneHune CpoKa MCKOBOW OABHOCTU HE O3HAa4aeT ero BO30OHOBNEHUS HA HOBbIA CpOK.

BoccTaHoBneHne nponyweHHOro cpoka MCKOBOM AAaBHOCTU B COOTBETCTBUM CO CT. 205 'K
LonycKaeTcs Nuwb NPu Hann4um cnenyowmnx obcTosiTenscTs. Bo-nepsBbix, BOCCTAHOBNEHME
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Cpoka MCKOBOM OABHOCTW BO3MOXHO NULWb B UCKNIOYNTENbHbIX cny4dasX, n BO-BTOpPbIX, TOJIbKO
no peweHnto cyna. B-TpeTbI/IX, npun4dnHa rnponycka cpoka NCKOBOW OABHOCTM OONXHA OblTb
npn3HaHa cyaoom yBa)KI/ITeJ'IbHOVI. B-‘-IeTBeprIX, BOCCTaHOBUTb CPOK NCKOBOW OABHOCTH
BO3MOXHO TOJIbKO B OTHOWEHWUN rpaxgaH, 1.e. TOJIbKO Toraa, Korga ysa>XXuTtenbHble
obcToAaTeNnbCTBa CBA3aHbl C NIMYHOCTbLIO UCTLA.

B cBs3u ¢ aTum B ['K BrnepBbie npuBeneH NpuMepHbI nepeyeHb OCHOBaHWIA, KOTOPbIE MOTYT
OblTb NPUHATHI BO BHUMAHNE AN BOCCTAHOBNEHNS CPOKa UCKOBOW AAaBHOCTW. B yacTHOCTwM,
Taxenas 6onesHb nctua, ero 6eCnoMoLHOe COCTOSHUE, HErPaMoTHOCTL 1 T.M. CynebHas
NpakTukKa NPUHMMaEeT BO BHUMaHMNE U Takne 06CTOATENbCTBA, Kak KOMaHAMPOBKa NcTua.
Bo3MoXXHbI U apyrue yBaxutenbHble 06cTosATenbcTBa. A BOT 06CTOSTENbCTBA, CBSA3AHHbIE C
NINYHOCTbIO OTBETHYUKA, BO BHUMaHNE He npuHumatotcs. B-natbix, na ct. 205 MK
ycMaTpuBaeTCs, YTO 3asBIEHNS IOPUANYECKUX NUL, KaK KOMMEepYeCcKunx, Tak n
HEKOMMEepYeCcKux, a TakxXe rpax,aaH - npeanpuHmmaTenen o BOCCTaHOBNEHUM CPOKa UCKOBOW
LNABHOCTY He MOryT BbITb yAoBNeTBOPEHbI. Tak, B N. 12 MNocTtaHoBneHus MneHymos
BepxosHoro Cyna P® u Boicwero ApbutpaxHoro Cyna P® ot 28 cpespans 1995 r. N 2/1 "O
HEKOTOpPbIX BOMPOCax, CBA3aHHbIX C BBEAEHVEM B ENCTBME YacTu nepson [ paxaaHcKkoro
konekca Poccuitickon ®enepaummn” nog4epkHyTO, HTO CPOK MCKOBOW OaBHOCTU, NPONYLWEHHbIN
IOPUANYECKUM NINLIOM, @ Tak>Xe rpaxk,4aHUHOM - MpeanpuH1UMaTenem no TpeboBaHmsM,
CBA3aHHbIM C OCYLIECTBNEHNEM UM NPEanPUHUMATENbCKOM OeATENbHOCTU, HE NOANEXUT
BOCCTaHOBJ/IEHWNIO HE3ABUCKMO OT NPUYUH ero nponycka <*>.

<*> BbBC P®. 1995. N 5.

B-wecTbIX, NPUYnHBLI Nponycka cpoka UCKOBOW AaBHOCTU MOTyT ObITb NPU3HaHbI
YBaXWTENbHbLIMWA, ECI UMENW MECTO B MOCNEAHMNE WECTb MECSALEB CPOKA MCKOBOW AABHOCTH,
a ecnv 3TOT CPOK PaBEH WECTM MECALAM UM MEHEE WECTU MECSILIEB, - B TEYEHME CpoKa
MCKOBOM AABHOCTW. TaknuM 06pa3om, NPOnyLeHHbI rpax AaHUHOM CPOK MCKOBOM AABHOCTY
MOXeT OblTb BOCCTAHOBNEH TONBKO MPU HANNYNW BbIlENEPEYNCNEHHbBIX 0BCTOSTENbCTB.

32/33



FMABA 13. CPOKU U UCKOBAS IABHOCTb

OOMNONMHUTEJNIbHAA NNIUTEPATYPA

pnbaHos B.M. OcywecTBneHne n 3awmTa rpaxaaHckmx npas. M., 2000.

Knpunnoea M.4. Hayano te4yeHms cpoka Mckoson faBHOCTU. COOTHOWEHNE CPOKOB MCKOBOM
LaBHOCTU C APYrMMN CPOKaMn B COBETCKOM rpaxaaHckoMm rnpase // AHTONOrns ypanbckom
umBmunncTukn. 1925 - 1989. CéopHuk ctateir. M., 2001.

KpawenuHHukoB E.A. [oHaTre 1 npegmMeT ncKoBon AasHOCTU. Spocnasnb, 1997.

Hosuukunin N.6. Coenkn. Vickosas paBHocTb. M., 1954.

PoseHbepr M.I". VickoBasi 4aBHOCTb B MEXAYHApOAHOM KOMMEpPYeCKoM 0bopoTe: npakTuka
npumeHeHns. M., 1999.

33/33



