Paspen XVII. HATYPAJIbHbIE OBA3ATEJ/IbCTBA [nasa 66. OBSA3ATEJ/IbCTBA U3 O OMOBOPOB, HE

§ 1. MoHsATHE 1 BUADBI HaTypanbHbIX 06513aTeNbCTB

1. MoHsiITMe HaTypanbHbIX 06A3aTeNbCTB

CywecTBo 06513aTenbCTB, Kak M3BECTHO, CBOAMTCS K 0093aHHOCTM LONXHMKA W
COOTBETCTBYIOWEMY TPebOBaHMIO KPeamMTopa, NPUYeEM NocnefHee MOXET OblTb OCYLWECTBNEHO
B MPVHYAUTENbHOM NOPSAKe, T.€. NoNb3yeTcs cyaebHol (MCKoBOi) 3awmnToii. TakoBbl 1
TpeboBaHWs, OCHOBAHHbIE HA 3aKNOYEHHOM CTOPOHaMK LOrOBOPE MW BbiTEKAOWMe 13
OLHOCTOPOHHUX COENOK Nuua.

BMecTe ¢ TeM CcO BpeMEH PMMCKOro 4YacTHOro npaea M3BecTHbl 06513aTeNbCTBa, FNaBHbIM
06pa3oM O0roBopHble, HE MONb30BABLIMECS MPUHYANTENbHOR 3aWMTOR, HO UMeBLIEe
onpeneneHHoe puanyYeckoe (rpax.aaHcko-npaBoBoe) 3HaveHne. B yactHocTun, 0o6poBONbHO
NPOn3BELEHHOE LOMXKHMKOM UCMONHEHME NO TAaKOMYy 0053aTenbCTBY (Hanpumep, AeHEXHbIi
nnatex) He Morno 6biTb CTpeboBaHO MM 0BPaTHO B KAYECTBE HEOCHOBATENIbHOIO
oboralleHns 1 noctynano B COBCTBEHHOCTb KpeamTopa, Npu4yemM U3BECTHbIA MPaBOBOM
npuHUMN rnacun: pacta sunt servanda, 1.e. HedoopmarnbHble CornaweHns (NakTbl) BCe Xe
LONXHbI 66NN cobnoaaTbCs, XOTS U He NoA CTpaxoM cynebHoro (rocyaapCTBEHHOro)
MPUHY X OEHNS.
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Takoro popa 06s13aTeNbCTBa M3BECTHBI U OTEYECTBEHHOMY Fpax AaHCKOMY npasy <1>.
HatypanbHble (HeuckoBblie) 06s13aTenbcTBa NPeACTaBNstoT cOO0M BO3HUKILME N3 [OFOBOPOB
lopUANYECKN AeNCTBUTENbHbIE 0653aTeNbCTBEHHbIE OTHOWEHUS, TpeboBaHMs MO KOTOPbLIM B
CUNY NPSIMOro yKasaHUsi rpaxaaHcKoro 3akoHa He MoryT OblTb OCYLLECTBNEHbI B CyAeOHOM
(UICKOBOM, T.€. MPUHYOMTENBHOM) Nopsiake, HO 0OBPOBONBLHOE UCMOHEHME MO KOTOPbIM He
SIBNSIeTCS HEOCHOBATENbHbIM 0BOralleHneM.

<1>Cm.: § 3rn. 35 1. lll HacTosAWwero yyebHuka.

Kpome Toro, oHM cnocobHbl kK HoBaummn B uckoBoe 06s13aTenbeTBo (cT. 414 K), a HekoTopble
N3 HUX MOTYT daxe NpedbsBnsATbCA K 3a4eTy NpoTuB TpeboBaHuii, obecneyeHHbIX NCKOBO
3awmnTom, n camm obecneynBaTbcs NOPYYMTENLCTBOM UMK 3a/0TOM.

HasBaHHble, no BbipaxeHuio O.[0. 'pumma, "HenosnHble 0bs3aTenbctBa” <1> SABNSAOTCS, TAKUM
0bpasoM, Npu3HaBaeMbIMM 3aKOHOM FPak.A4aHCKO-NPaBoOBbIMU 06s3aTeNbCTBaMN,
paccYMTaHHbIMU Ha [OOPOBONIBLHOE UCMONHEHUE NX OO/IXHUKAMN CBOUX 06513aHHOCTEN. DTUM
OHW NPUHLMNNANBHO OTNINYAKOTCSA OT OTHOWEHWA, CBA3AHHbIX C COBEPLIEHNEM
HeLenCTBUTENbHbIX, B TOM YUCNE NPOTUBO3aKOHHbIX COENO0K, KOTOPbIE NOPOXOA0T NALWb
nocnencTBus, CBA3aHHble C HEOENCTBUTENbHOCTbIO COENKW, nexauen B ux ocHose (n. 1 CT.
167 K).

<1>pumm O.0. Jlekumn no porme pumckoro npaea. M., 2003. C. 3283.
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Bonee Toro, HaTypanbHble (HEUCKOBbIE) 0613aTeNbCTBA BO3HMKAIOT U3 OrOBOPOB, NPSIMO
Ha3BaHHbIX B 3aKOHe (Hanpumep, U3 3akMYeHNs caenoK Urp 1 napun) 1 3TUM oTANYaroLWMXCs
OT OOroBOpoOB, HernonmeHoBaHHbIX B 'K nnn nHom cpenepanbHoMm 3akoHe <1>. lNocnenHwe npu
HanMynum ycnosum, NpenycMoTpeHHbIx n. 1 cT. 8 'K, He ToNbkKo NPU3HAaOTCS 3aKOHOM, HO U
NOMb3YTCA NCKOBOM (CynebHOi) 3awmnTon.

<1> HecMoTps Ha obunve Taknx HEMOUMEHOBAaHHbIX 1OrOBOPOB, 0COHEHHO C yYacTUeM
KOMMEPYECKUX OpraHn3auunii (0T LOroBOpoOB O NPOBELEHUN MAapPKETUHIOBbIX CCNea0BaHMIA
NN OKa3aHNs PekaMHbIX YCnyr nbo ynoMUHaAEMbIX B 3aKOHOAATENbCTBE O PbIHKE LIEHHbIX
6ymar nenosmTapHbIX 4OrOBOPOB 1 JOrOBOPOB O BEAEHMM peecTpa BnaaebLeB LeHHbIx Bymar
[0 OOrOBOPOB O LIEHTPann3oBaHHOW OXpaHe MMyLLEeCTBa OpraHaM BHEBE4OMCTBEHHO
oxpaHbl MBL1), nx kaxyleecs pasHoobpasue, kak npaBuno, ceoantcs nnbo K
Pa3HOBUAHOCTAM U3BECTHBIX IOrOBOPOB (B 3HAYMTENbHOM YaCTU - OrOBOPOB BO3ME3OHOIr0
okasaHus ycnyr), nmbo K pa3nnyHbiM BraaM CMeLaHHbIX JOrOBOPOB 1 PEAKO CBSI3aHO C
HaNM4YMeM HOBbIX BUOOB AOrOBOPOB, OENCTBUTENbHO OcTaBwmxcs 6e3 HeobxoanuMoro
BHMMaHUsi 3aKoHodaTens.

BbloeneHne HaTypanbHbix 0653aTE€NbCTB CBS3aHO C UX MPOTUBOMOCTABIEHNEM BCEM
ocTalNbHbIM 00513aTeNbCTBaM, CHabXeHHbIM UCKOBOW 3awmnToi. [T0aToMy paccMaTprBaemble
0b6s3aTenbCcTBa MO CBOEN IOPUANYECKON NPMpPoae He COCTaBNsAOT 0cobol noarpynmnbl
0693aTenbCTB, BO3HMKAIOWMNX 13 IOrOBOPOB UM OJHOCTOPOHHMX COEMNOK, NMOCKONbKY UX
060cobneHne CBSA3aHO He C 0COObIM XapakTePOM OCHOBAHWIA X BO3HUKHOBEHWUS UIN NX
coOepXaHus, a C OTCYTCTBUEM VX NPUHYOUTENbHOM (MCKOBOI) 3awmuTbl. BMecTe ¢ TeM NMEHHO
MO 3TOMY OCHOBAHMIO 3aKOHOAATENb BblAENSIET HEKOTOPbIE M3 HaTypasbHblX 0653aTenbeTB, a
NMeHHO 0b6s13aTeNbCTBA, BO3HMKAOWME M3 NPOBEAEHNS UFp U Napu, B ocobblii pasanen (rn. 58
K), x0T No cBOEW rpax aaHcKo-NPaBoBO NPUPOAE OHN OTHOCSTCS K AOrOBOPHbIM
oba3aTenbcTBaM.
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2. Bugpl HaTtypanbHbIX 006513aTeNnbCTB

K HaTypanbHbIM 06513aTeNbCTBAM AEACTBYOWEE 3aKOHOAATENbCTBO NPeXAe BCEro OTHOCUT
LOroBOPHbIE 0693aTeNbCTBA, BO3HUKAOWME B CBA3UN C MPOBEAEHUEM UTP 1 Napu, a Takxe
06s13aTenbCTBEHHbIE TPEOOBaHUS, MO KOTOPbLIM KPEAMTOPOM MPOMyLeHa NCKOBas AABHOCTb,
NOCKOMbKY NPOM3BEAEHHOE MO HUM LOMXHUKOM AOOPOBOIbHO UCMONHEHNE HE MOXET OblTb
nctpeboeaHo obpatHo (cT. 206 1 n. 2 c1. 1109 I'K). B nocnenHem cnyyae peyb MOXET UATU O
ntobbIX rpaxaaHCKO-NpaBoBbix 0653aTeNbCTBAX, HA KOTOPbIE PacnpoCTpaHseTCa AencTBme
MNCKOBOWM JaBHOCTH (cp. cT. 208 ['K). PadymeeTcs, NOCKONbKY NPUMEHEHE NCKOBOW AaBHOCTU
cygom cornacHo n. 2 ct. 199 'K 3aBncuT OT 3asBIEHNA CTOPOHbI Cropa, npespalieHme
Kakoro-nmbo TpeboBaHns B "3agaBHEHHOE" B pellatolleil Mepe 3aBUCUT OT KOHTpareHTa B
0653aTenbCcTBe, T.€. HOCUT CYyOBEKTUBHBIN, @ HE 0O BEKTUBHBIN XapakTep <1>.

<1> MonpobHee 06 NCKOBOWM AABHOCTM CM. § 2 rn. 17 T. | HacToswWwero y4yebHuka.

[MpaBoBO pexunM, aHanornyHbln "3agaBHEeHHOMY" UMyLWECTBY, B cooTBeTCTBUM c N. 4 cT. 1109
K nprobpeTaeT Takxe nMyleCcTBO, NPELOCTABNEHHOE BO NCMOHEHNE HECYLWECTBYIOWEro
obs3aTtenbcTBa (T.€. NONYYEHHOE B pe3ynbTaTe NpaBoBOi ownbku) nnbo B Lensx
6naroTBOPUTENBHOCTM (B YAaCTHOCTU, BO UCMONTHEHUE KAKOr0-nnmbo MOpanbHOro, a He
topuamnyeckoro gonra) <1>. OHO Takxe He MOXeT BbiTb NCTpeboBaHO NPEeOCTaBMBILMM €0
nmuoMm, nbo He paccMaTpMBaeTCs 3aKOHOM B KQYECTBE HEOCHOBATEIbHOro 0boraleHns, XoTs
N Kakme-nnbo rpaxgaHCcKo-NpaBoBble OCHOBAHMS €ro NpuobpeTeHns, CTPOro roBops, Toxe
oTcyTcTBylOT. OOHAKO MO NOBOAY TakOro MMyLecTBa HE BO3HMKAET N HUKAKUX, B TOM Yucne
HaTypanbHbIX, FPaxaaHCKO-NPaBOBbIX 0693aTENbCTB.
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<1> MoapobHee 0 rpaxoaHCKo-NPaBoOBOM PeXUMe Takoro nMylecTsa cM. § 2 rn. 68
HacToswero Toma y4ebHuka. Cnenyet oTMETUTL, 4TO camu no cebe mopanbHble TpeboBaHms,
pasyMeeTcs, He MOryT CTaTb OCHOBaHUAMUN BO3HUKHOBEHNS NPaBOOTHOLWEHUIA, B TOM Yucne
HaTypanbHbix 06s3aTenbcTB. B naHHOM cnyyae peyb naet 06 akte 6naroTBOPUTENBHOCTH,
N3BECTHOE rpaxgaHCKOo-NpaBoBOe 3Ha4YeHMe KOTOPOro npu3HaeT HenocpeacTBEHHO 3aKOH.

§ 2. O6s13aTenbCcTBa U3 NPOBELAEHUS UTP U Napy

1. MoHsiTEe n ocobeHHOCTN 06A3aTenbCTB

U3 npoeeneHvs Urp u napu

3akoHogaTenbCcTBO CO BpemeH [lpeBHero Puma B LenoM HeraTMBHO OTHOCUTCS K Urpam u
napw, nogsepras ux pasnyHbiM OrpaHNYeHnaM N 0TKasblBas UX y4acTHMKAM B
NPUHYONTENbHOW NPaBOBON 3almnTe X UHTepecoB <1>. [lencTByouee poccuinckoe
3aKOHOAATENLCTBO TakXe Mo 0bwemy npaBuny He CBA3bIBAET BO3HMKHOBEHME IPaxX aaHCKMX
npae 1 06513aHHOCTE C y4acTheM B urpax v napw, otkasblBasi B cy1ebHon 3awmte
COOTBETCTBYOWMNX TpeboBaHuii (cT. 1062 IK). Nluwb B cnyyasx, NpsMo NpenyCMOTPEHHbIX
npasunamu rn. 58 'K, urpbl n napm cuntarTcs OENCTBUTENbHBIMU CAENKAMU.
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<1> Cm.: bparuHckuin M.W. TMNposeneHue urp v napu (rn. 58) // 'paxgaHckuii Kogeke
Poccuickon denepaummn. Hactb BTOopas. TekCcT, KOMMeHTapum, andasnTHO-NpeaMeTHbIR
ykazatenb. C. 575 - 576.

[Mon urpow cnegyeT NOHUMAThL NPABOOTHOLWEHWE, B CUY KOTOPOro NPU3BaBLUNiA OpraHn3yeT n
NPOBOAUT PO3bIrpbill NPU30BOro PoHaa Mexay 0TO3BaBLINMUCS, U3 YbUX PUCKOBbLIX B3HOCOB
CKnagnbiBaeTcs BbllleHa3BaHHbIN MPU30BON poHA.

OTnnyme urpbl 0T Ny6AMYHOTO KOHKYPCa NPUHLMMIMAaNbHO, XOTS B 060MX Cryyasix
MPUCYTCTBYET SNEMEHT COCTA3aTENbHOCTW. B nrpe Harpana oopMumpyeTcs 3a CHET CPeacTB
camMux 0TO3BaBLIMXCS. TaknuM 06pasom, Npr3BaBLLMIA OPraHM3aTop Urpbl PaKTUYECKU
BbICTYNaeT B ponv apbutpa n kazHayes, NOCKONbKy Urpa MaeT He MeXy Npu3BaBWUM U
OTO3BaBLWWMUCS, @ UCKIIOYNTENbHO MEX Ay MOCNeLHUMUN, KOTOPbIE PUCKYIOT CBOUMUN B3HOCAMM
(ochopMmnsieMbiMK Kak nnata 3a NpaBo MPUHSATbL y4acTUE B UTPe) B HAAEXAE Ha BbIUrpbIlW Mpu
CTEYEHWM cryyariHblX 0B6CTOATENbCTB.

I'Iapm SBNAEeTCA pa3HOBUAOHOCTbIO UTpbl, B KOTOpOVI HacTtynneHue Cﬂy‘-l&l7|HbIX BbINTPbIWHbIX
obcToATENLCTB NpPOrHo3upyeTcs caMmmy 0TO3BaBLIMMUCSA, HO B cddepe BOMNpOoCOoB, 3a4aHHbIX
npn3sasBWnM NINLIOM.

Mapwu B BMOE KOHPNMKTA NPOrHO30B TakXe doakTUYeckun npeacrtaensiet cobor cnop He

MeX [y NPW3BaBLWMM N 0TO3BABLWMMAUCS, a NUWb MeX Ay nocnegHumu. lNpussaswunin npuHMMaeT
CTaBKW, BApMaHTbl NPOrHO30B 1 NOABOAUT UTOrn. lNpoBeneHne urp (napu) npakTu4eckmn
Bcerpa (3a UCK/oYeHEeM Tak HasbiBaeMbix 61aroTBOPUTENbHbIX TOTEPEN) SBNSETCS
KOMMEpPYeCKOoW 0esaTenbHOCTbO ONs Npu3Basllero, Npubbifb KOTOPOro cknaapiBaeTcs n3
pasHuLbl Mex gy CyYMMOM PUCKOBbIX B3BHOCOB OTO3BaBLIMXCS M CYMMOI, KOTOPYIO COCTaBNSAOT
NPU30BON OOHA N N3OEPXKN HA OpraHn3aumnio U NpoBeaeHne Urpbl.
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[eTanbHas pernaMmeHTauus BONpOCOB NNLEH3NPOBAHNS AESTENbHOCTY MO NPOBELEHUIO UTp,
a TakXxe npasuni opraHM3aunm Urp OCyLWeCcTBNSETCS HA YPOBHE NOA3AKOHHBIX HOPMATUBHbIX
akToB. OHaKo BBMAY WMPOKOro pacnpocTpaHeHnst BCEBO3MOXHbIX UFp 1 Napu, KOTOPbIE B
cny4yae KOH(NNKTHBIX CUTYauuii YpeBaTbl CoLManbHbIM HANPS>XXEHMEM, OCHOBOMONararmouwme
MNPUHLMNBI NPOBEAEHMS NP YCTaHoBNeHbl HopMamu K.

LeatenbHOCTb NO opraHn3auum Urp cYnTaeTcs nuueH3noHHon. Kpome Poccuiickon
denepaunn, cybbekToB Poccuiickoin @enepaumnmn n MyHuUMnanbHbIXx 0bpa3oBaHunii, Bce
npoyune nuua MoryT BbICTynaTb B Ka4eCTBe OpraHmM3aTopoB Urp 1 Napu TO/IbKO HA OCHOBaHUA
NUEH3UK, NOYYEHHON OT YNOTHOMOYEHHOr0 rocy4apCTBEHHOro AN MyHULMNANbHOrO
opraHa.

2. CopepXxaHue U UCNOJNTHeHUe 0053aTeNbCTB

U3 npoeeneHvs Urp u napu

OTHOWeHMe Mex oy OpraHn3aTopoM U YHaCTHUKOM Urp (T.e. NpU3BaBLWUM 1 OTO3BABLUNMCS)
ocHoBaHo Ha gorosope (n. 1 c1. 1063 'K), saBnsowemcs OBYCTOPOHHEN caenkoi. Npn aTom
chenka nMeeT pUCKOBbIN XapakTep NpakTUYeckn TONbKO AN 0TO3BaBLLEroCs Nnua,
MOCKO/bKY CyMMa Npu30Boro ooHaa Bcerga MeHble CyMMbl UFPOBbIX B3HOCOB.

JloroBop 3akno4aeTCcs B NMCbMEHHOM (HOPME, K KOTOPOI NPMPABHNBAKOTCS BCEBO3MOXHblE
BapVaHTbl 6UNEeTOB, KBUTAHLMIA, KyNOHOB 1 T.M. [pMeyaTenbHo, YTO B 3TOM Ka4yecTBe MOryT
NCMNONb30BaTbCS HE TONbKO COOCTBEHHO NOTEPENiHbIE BMNETLI, HO U BUNETHI, yOOCTOBEPSIOWME
NpaBo Ha NoceLeHre 3pPeNULLHbBIX MEPONPUATUIA (HanprMep, KOraa pasbirpbiBaeTcs npus

MEeX Ay 3pUTENSAMU, NPUWLELWMMI HA CMOPTUBHOE MEPONPUATAE, U OCHOBAHMEM y4acTUS B
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PO3bIrpbille U NOCNEeAYOWEro Nony4YeHns BuiUrpbiwa cnyxart BxoaHble 6unetbl). Takoro poaa
noTepen He nNpecnenytoT HeNnoCcCpeacTBEHHO KOMMEPYECKMX Liener, Ho CnocobCTBYIOT pekname
3penuLLHbIX MEPONPUATUIA.

MpennoxeHne co CTOPOHbI OpraHn3aTopa nrp 0 3akNoYeHN [orosopa B 06s93aTenbHOM
nopsiaoke OOMXKHO codepXartb yCnoBusa 0 CPOKe NpoBedeHns urp, nopsnke onpeneneHns
BbIUrpbiwa 1 ero pasmepe (ab63. 1 n. 3 c1. 1063 'K). OTo3BaBWwMecs nuua, NpU3HaHHble
BbIUrpaBLWKMM B COOTBETCTBUN C YCIOBMAMW NMPOBEOEHNS UrPbl, UMEIOT NPAaBO Ha Mony4YyeHne
BbIUrpbIWa B pa3mepe, OOpPMe 1 B CPOK, YCTAHOBJIEHHbIE YCTOBUAMU, & €CNIN CPOK MONyYEHUS
BbIUrpbilwa creunanbHO He YCTaHOBMNEH, TO HEe NO3OHEE OEeCATU OHEel C MOMeHTa onpeneneHuns
pes3ynbTaToB Urpbl.

O61beKTMBHO NPV NPOBEAEHNM UrP OTO3BABLUMECS NMLUA ABNSAIOTCS cnaboi CTOpoHON 13-3a
TOrO, 4TO Y4YacCTHMKaMK, Kak NpaBuno, BbICTYNaT hU3nYeckme nuua, a opraHmsaTopamu -
rocynapCTBEHHbIE U MyHULMNANbHBIE CTPYKTYPbI, a TakXe CybbekTbl NpeanprH1MaTeNbCKoM
nesiTenbHoCTU. B CBSI3W ¢ 9TMM 3aKoHO4aTeNb YCTAHOBUN CNeLyoWee NpaBuio: BO3MOXHOCTb
obpaleHns 3a cy1ebHo 3awmToin Npas, HapyLWeHHbIX NPV NPOBELEHUN UTP U Napw,
npefocTaBneHa TONbKO y4acTHMKAM B Cryyasix, MpsiMo npeaycMoTpeHHbIx MK:

a) ecnv 0TO3BaBLLEECS NULIO NPUHANO y4yacTue B urpax unm napu nog BnnsHnem obmaHa,
HacunMs UK yrposbl, a Tak>Xe Npy HaNMYMmM 310HAMEPEHHOMO COrNaleHns Mex oy
npencraBuTenemM 0To3BasLWerocs nuua n opraHnsaropom urp (ct. 1062 IK);

6) B cnyYae HeUCMNONIHEHNSI OPraHn3aToOpPOM Urp CBOMX 063aHHOCTE MO BbiNaTe BbIMIpbIlwa,
B TOM YMC/ie MO YCNOBMSIM pa3mepa, hopMbl M CpoKa BbinnaTthl (Yy4acTHMK Bnpaee TpeboBaTb
He TONbKO BbINNaTbl BbINFPbIWA, HO M BO3MELLEHWS YObITKOB, MPUYNHEHHbBIX HAPYLWEHNEM
norosopa) (n. 5 ct. 1063 I'K);

B) B CNly4ae 0Tkasa opraHusaropa Urp oT Ux NpoBeAeHUsl B YCTaHOB/IEHHBIV CPOK (OTMEHa Unu
nepeHoc) (ab3. 2 n. 3 ¢1. 1063 IK).

B nocnenHeM cnyyae kaxablil U3 y4acTHMKOB BripaBe TpeboBaTtb OT opraHusaTopa urpbl
TO/NIbKO BO3MELLEHMSI MOHECEHHOTO UM peanbHoro yuepba.
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3. KOpuaunuyeckas NnpMpoaa cAenok Ha pa3HoOCTb

B coBpemMeHHOM NpeanpuHMMaTeibckoM 060poTe U3BECTHOE PacnpPOCTPAHEHNE MONYHUIMN
CHEeNKW Ha pPa3HOCTb, ohopMnsieMble B BUOe Nnbo pasHOBUAHOCTM 3aK/04aeMblx Ha Bupxe
CPOYHBIX (PbIOYEPCHBIX) KOHTPAKTOB, MO0 3aK4YaeMbiX TakXe 1 BHe Brpxn (0O6blYHO C
yyacTmeM 6aHKoB) pacyeTHbIX popBapaHbIX KOHTPAKTOB. Takue coenku He npeanonaratT
peasnbHbIi TOBApOOOMEH B chopMe Kynn-npoaaxu ToBapoB, LEHHbIX ByMar, MHOCTPaHHOM
BaNOTbI, @ 3aK/0HAOTCA B pacyeTe Ha Nnony4yeHne 0OHON N3 CTOPOH pasHMLbl MEX Y LIeHOM
COEeNKN 1 PaKTUYECKOW (PbIHOYHOW) CTOMMOCTbIO TOBapa B MOMEHT ee NpeanonaraeMoro B
OyayLeM NCNONHEHMS.

No ceoel npupoae aTn CAENKM ABNSAIOTCS HE YEM MHbIM, KaK napu, U B 3TOM KayecTBe
TPaALAVLMOHHO He NONb30BaNUCh rPaxAaHCKO-NpaBoBon 3awmTton <1>. OgHako no mepe
pa3BMTNA OUHAHCOBOIo pbiHKa 3aKOHO4ATENbCTBO, NPEXAe BCEro Toprosoe
(NpeonpuHUMaTenbckoe), CMAryaeT CBoe OTHOWEHWE K AaHHbIM CAenkam, npusHasas
IOPUANYECKYIO CUITY 32 HEKOTOPBLIMU M3 HIX, NPEXAE BCEro 3a COBEPLIAEMbIMM Ha Brpxax
<2>.

<1> O NnpoTMBOPEYMBOM Pa3BUTUM 3aKOHO4ATENbCTBA NO 3TOMY BONpPOCY CM.: lepweHeBuny
.®. Kypc toprosoro npasa. M., 2003 (cepus "Knaccuka poccumckon umsmnuctukn”). T. . C.
499 - 505.

<2> Tak, B [ epmMaHuu nepeoHayvanbHO cogepxasuweecs B § 764 ['TY npusHaHue coenok Ha
Pa3HOCTb UrPOiA, HE NOPOXAAloWeEN rpax a4aHCKO-NPaBoBbix 06593aTenbCTB, BNOCNEACTBIN
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6b110 3aMeHeHo npasmnammn § 53 n 58 bupxesoro 3akoHa (cM.: Claussen C.P. Bank- und
Borsenrecht. Munchen, 1996. S. 394 - 396: Medicus D. Schuldrecht Il. Besonderer Teil. 9 Aufl.
Munchen, 1999. S. 244 - 245), a Ha3BaHHas Hopma 'Y B 2002 r. 6bina OTMEHeHa.

LeiicTBylouee rpaxaaHckoe 3aKoHOAATENbCTBO NPSIMO HE PerynnpyeT Takue OTHOLWEHHUS,
co3faBasi TEM CaMbiM BO3MOXHOCTb A1 HEL0OPOCOBECTHbIX YHACTHNKOB
npeanpuHMMaTenbckoro 06opoTa 0TkasblBaTbCsl OT UCMONHEHNS 3aKIOYEHHbIX UMK CAENOK
Takoro poaa Co CChINIKOW Ha UX aneaTopHbIi xapakTep <1>. HecMoTps Ha To, 4TO
apbutpaxHole cyabl 06bIYHO TAKXe 0TKA3blBalOT B MPUHYAUTENbHON 3alumTe
COOTBETCTBYIOWMX TPeBOBaHUIA <2>, BOBMOXHOCTb COBEPLIEHMS TaKUX CLENoK Tenepb
NPU3HaeTCs 3aKOHOAATEIbCTBOM O LIEHHbIX ByMarax (B OTHOWEHUN COENOK, 3aKNoYaeMblxX Ha
hOHOO0BbIX BUPXaXx) 1 HANOrOBbIM 3aKOHOAATENBCTBOM <3>.

<1> MoppobHee 06 aTnx caenkax cM.: N'ybuH E.M., WepcTtobuTtos A.E. PacyeTHblii
doopBapOHbIi KOHTPAKT: Teopus 1 npakTuka // 3akoHogatenoctso. 1998. N 10; CyxaHos E.A.
O cynebHol 3awmTe doopBapOHbIX KOHTPakToB // 3akoHoaaTtenbcteo. 1998. N 11; MBaHoBa
E.B. PacueTHbIn doopBapOHbI KOHTPAKT Kak cpoyHas caenka. M., 2005.

<2> Cm.: MNMoctaHoeneHwue MNpeananyma BAC P® ot 8 uioHsa 1999 r. N 5347/98 // BectHuk BAC
Pd. 1999. N 9.

<3> CM.: a63. 2 n. 1 c1. 13 3akoHa 0 pblHKe LieHHbIX Bymar (B pepakuun denepanbHoOro
3akoHa ot 28 nekabps 2002 r. N 185-d3 // C3 P®d. 2002. N 52 (4. 2). Ct1. 5141) nn. 1 c1. 301
Hanorosoro konekca P®.
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[MoaTOMy cnefnyeTt nNpu3HaTh, YTO B HACTOSWEE BPEMS Takue CAENKM NMOPOXAaT
HaTypanbHble 0653aTenbCTBa, NpaBa M 0653aHHOCTM N3 KOTOPbIX XOTS U He 0becneynBatoTCS
MCKOBOW 3alLMTOM, HO camn no cebe He OONXHbl Bbi3biBATb COMHEHWIA B CBOEW
NENCTBUTENbHOCTN (3aKOHHOCTH), & NONYYEHHOE MO HUM UCMONIHEHNE HE SBNSEeTCS
HeocHoBaTeNbHbIM oborateHnem. B ByaoylemM xe MOXHO NPOrHo3npoBaTh MosiBNieHne
cneumanbHO NPaBOBOA 3alWNTblI TAKUX OTHOLIEHWIA, CKNaablBaOWMXCS HA BMpXax 1 MHbIX
OpraHM30BaHHbIX OUHAHCOBbIX PbIHKaX <1>.

<1> CooTBeTCTBYIOWEE NOPYYEeHNe henepanbHOMY 3aKoHO4ATENO CPOPMYNMPOBAHO B . 4
KoHcTaTmpytowei yactn OnpenenexHns KC PP ot 16 nekabps 2002 r. N 282-0O "O
npexkpateHu Npon3soacTsea rno geny o npoBepke KOHCTUTYLIMOHHOCTK cTaTbn 1062
"paxpaHckoro kogekca Poccuiickoi @enepaumm B CBA3U € Xanoboit KOMMEepPYECKOro
akumoHepHoro 6aHka "baHk CocbeTte XeHepanb Boctok" // BecTHuk KC Pd. 2003. N 1.

JononHutenbHas nuteparypa

Benos B.A. Nrpbl n napm Kak MHCTUTYTbI rpaxgaHckoro npasa // 3akoHogatenbctso. 1999. N
9, 10.

BparnHcknn M.U. MNpoeeneHue urp v napwm (rn. 58) // I'paxgaHcknin kogekc Poccuiickon
®depepaunn. Hactb BTOpas. Tekct, KOMMeHTapun, andaeBnTHO-NpeaMeTHbIN ykasaTtens. M.,
1996.

CwuHancknin B.W. Pycckoe rpaxnaHckoe npaso (cepus "Knaccuka pocCUnCcKon LMBUAUCTUKN").
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M., 2002.

12/12



