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MnaBa 37. Haby1Ts, 36epeXeHHs MaHa 6e3 pocTaTHbOI NPaBOBOI NiACcTaBn

3aranbHa xapaktepucTtika 3060B'a3aHb i3 HabyTTS, 30epexXeHHst maliHa 6e3 [oCTaTHbOI
npasoBoi niacTtasu. Lle camocTiitHWiA BUA, HeOroBipHMX 3060B'A3aHb, cdhepa 3aCTOCYBaHHS
AKNX XapakTepnayeTbcs: 0COOMMBMMM NiACTaBaMyN BUHUKHEHHS; CNELMAIIKO0 3MICTY.

B cynoBiii npakTuui MaloTb Micue Bunaaku, Konm ocoba He MOXe 3axucTUTK CBOT Npasa, siKi
NOpYLEHi, Hi 3a JONOMOrol PeyoBOro No30BY, Hi NO30BY i3 AOroBOpPY, Hi MO30BY i3
3anofisiHHA wkoan. BoaHoyac notepninomy 3anogisivi 36utkuy, a ocoba, sika ix 3anogisna,
3baratmnnacs 3a oro paxyHok. Hanpuknan, ocoba noMMnkoBo onnaTtuna TenegoHHi pO3MOBU
cyciga; noctayanbHUK BigBaHTaXMB NPOOyKLUilO HE 3aMOBHWKY, 8 CTOPOHHIV OpraHisaduii;
noKyneub BHACNIAOK AONYWEHOT HUM apudMeTUYHOI NOMUIIKW CNnaTtmue 3arBe nNpoaasuio 3a
TOBap TOLWO.

B unx Bunagkax 3axuct MamMHOBUX iHTepeciB NOTEepPNinoi CTOPOHN OOCAraeTbCs 3a
LIONMOMOrOt0 IHCTUTYTY HabyTTS Ta 36epeXeHHs YyXoro maliHa 6e3 0ocTaTHbOI NpPaBoBOT
niacTaswn.

B LIK 1922 p. 3akoHOOaBeLb BUKOPUCTOBYBAB HE TaKy rpomi3aky TepMiHONOriio, Onepyoym
NOHATTSM "6e3niacTaBHe 3barayeHHs".

BopxHukom (HabyBayeMm) B LMX NpaBoOBiAHOCUHAX € 0coba, sika 6e3 NnpaBoBUX MiacTas
Habyna maTepianbHOi BUroan, a KpeamTopom (noTepninum) — ocoba, 3a paxyHoK SKOi
BiLOynocs ue HabyTTs.

YMoBaMu BUHMKHEHHSI 3000B'13aHb i3 HabyTTsl, 36epexXeHHst MaiiHa 6e3 foCTaTHbOI NPaBoBOi
nigcrasu €:

1) 6eaniactaBHicTb HAbyTTS. Ocoba, sika 3baraTunacs 3a paxyHok iHWOoi, He Mana Ans Luboro
HiSIKMX NpaBOBKMX NigcTas, TOOTO BOHM He nependayeHi B [OroBip i HE BUMNBAIOTL i3 3aKOHY.
Tak, SKIWo cnagkoeMeLb OTpUMaBe crnagwmHy, 064apoByBaHUA — OapyHOK, Ka3MHO — rPOLL
rpaBusi, GOP>XHMKY KpeauTop NpocTme 6opr, KpeamTHa ycTaHoBa HapaxyBana BiACcoTKM 3a
KOPWUCTYBaHHS KPEAMTOM No3nyanbHUKy — Li BCi 0c0bu 36aratnnmcs 3a paxyHokK iHWoi, ane
nns 3baraveHHs icHyBanu nepenbadyeHi 3aKkOHOM Y1 yKNageHM LOroBOPOM MiACTaBw.
BeanigctaBHicTb Mae micue:

a) konu nigctasu ans 3baradyeHHs B3arani 6ynu BiacyTHi. Ckaximo, NOMUIKOBE OTPUMAHHS
aBTOPCbKOro roHopapy ofHogaMinbLeM, cnnaTa HeicHyto4oro 6opry;

6) nioctaBa ons 3baravyeHHs cnoyaTky icHyBana, ane noTim Bignana. Hanpuknag,
crnafkoemelb OTPMMaB 3a 3anoBiTOM CraflunHy, a NOTiM 3aroBiT B CyJOBOMY NOPSAAKY
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BM3HANN HeQiiCHUM. 3ani3Hnus cnnaTuna KnieHTy BapTiCTb BTPA4Ye€HOro BaHTaxy, a noTim
BaHTaX 3HaWLWOBCS;

2) 36inblweHHs abo 36epexXeHHs MaiHa 3a paxyHok iHwWoi ocobu. TobTo y Bignosigaya He
NpocTO 36inblUyeTbCS MAHO, a cCaMe 3a paxyHoK iHWoi ocobu. Lle npaBmno nowmvpioeTbes i Ha
BMNaOKW, KoNnu Bignosinay 36epirae CBOE MaiiHO 3a paxyHOK iHWoi ocobun. To6To MaiHoO
MOBMHHO 3MEHLLYBATUCS, ane pakTnyHo 36epiraetbcs. BaHTax HanexmTb ABOM
BiZANpaBHMKaM, a 3a OXOPOHY i CTpaxyBaHHS cnnaTtuna ogHa ocoba, cycia noMUIKOBO
KOPUCTYETLCS YYXMM BYTiNNaM TOLWO;

3) HabyTTs MaiiHa NoBUHHO ByTK 3a BiOCYTHOCTI ymucny Habyeada. To6To sikwo Habyeay
4y>X0ro manHa abo ocoba, sika 36epirae CBOE MaiiHO 3a paxyHOK 4y>XOro mariHa, CBijoMO
BUMHSIE CNPSIMOBAHI Ha Le Aii 4y 6e3aisnbHiCTb, To Taki Aii Yn 6e3aisnbHicTb BynyTh
yTBOPIOBATW CKNAA, iHWOro NPaBonoOpPYLEHHS — AENIKTY, TOOTO 3an0fisHHS WKOAM,
nepenbadveHoro ct. 1166 LIK;

4) niacTaBolo BUHMKHEHHS 3000B'A3aHb 3 HAbyTTs, 36epexeHHs MaiiHa 6e3 AoCcTaTHbOI
NpaBoBOI MiACTaBM MOXYTb ByTU Pi3HI tOpPUANYHI pakTn, K Aii, Tak i noAii (BHacNigok Heroau
3abnykana xynoba i npubunacs oo 4yXoro crana); Sk akTMBHI Aii, Tak i 6e3a[ianbHICTb; AK
NpaBoOMipHi, Tak i HenpaBoMipHi Lii ocobw, sika 3baratunacs, notepninoi ocobu ym B3arani
TPeTboi 0cobum (MoMUIKa NMCTOHOWI, NiAPSAHUKA, NepeBi3HMKa). MoMunKy MoOXe AonyCcTUTU
HaBiTb CyQ.

TONOBHOI X 03HaKOK 3000B'sI3aHb 3 HABYTTS | 36epexeHHs MaiHa 6e3 JocTaTHiX NiacTas €
He NPaBOMIPHICTb Y1 HENPaBOMIPHICTb HABYTTS, HE MPUPoAa IOPUANYHMX PaKTIB, WO
3YMOBUIN BUHUKHEHHS HACTaHHS UMX 3000B'A3aHb, a BiACYTHICTb MigcTaB Ans 3b6arayeHHs.
Bci HesakoHHi nigcTaBun 36arayeHHs HEMOX/IMBO NepenbaynTu B HOPMaTUBHOMY MOPSIAKY.
Tak, HabyTTa abo 36epeXeHHs Yy>Xoro maHa 6e3 nocTaTHbOi MPaBOBOI NiACTAaBU MOXE MaTK
MiCLe B HACTYMHMX BUNagkax:

- onnarta nokynuem He3aMoBNEHOro ToBapy;

- HECEHHS CMNiBBNACHUKOM BUTPAT, NOB'A3aHUX 3 YTPUMaHHAM MarHa, NoHag CBOK 4acTkKy;

- KOPUCTYBAHHS Yy>XUMK pevamm 6e3 0oroBopy Harimy (opeHamn) 4m no3sony (ocoba
MOMMWNKOBO BBaXae, WO Piy "HiymitHa" abo WO Takuii LO3BiN OTPUMaHUIA);

- onnata MHuMoro 6opry;

- MOBTOPHA onnaTa ToBapy;

- OTPMMaHHS 3aMBOro BHaCNiAOK apuddMeTUYHOT NOMUIKK;

- NOMU/IKOBE HaOaHHs nocnyr abo BUKOHaHHS pobiT He Tiil 0cobi, ika € CTOPOHOI0 3a
LlOrOBOPOM;

- BUKOHaHHS 6aHKOM pO3MOpPsiAXEHHS NPO CUCAHHS CyMU 3 PO3PaxyHKOBOr0 paxyHka Ha
BUKOHAHHS PillEHHS Cyay NIiCNs TOro, SK LS CyMa BXe cnmcaHa 3 paxyHka 6opxHuka Ha
niacTaBi BUKOHABYOro NINCTA;

- BU3HAHHS NPaBOYVHY HELiCHMM, BHACNIAOK YOro oTpyMaHe 0cob0oto 3a NPaBOYMHOM CTaE
6e3niacTaBHO HabyTuM, Ta iH.

30608's13aHHS 3 HAOYTTS Yn 30epexeHHst maliHa 6e3 JocTaTHLOI NPaBoBOi MiACTaBU
HeobxiaHO BiAMEXOBYBATU Bif AENiKTHNX 3000B'SA3aHb:

1) 3a nignctaBamy BUHUKHEHHS. B OCHOBI AenikTy 3aBX AW NEXUTb NPaBonopyLWeHHs, a
nigcTaBoto 36aradyeHHs MOXYTb ByTu By ab-sKi opPUANYHI PakTu, B TOMY YMCNi MNOLIT;

2) Ha BigMiHy BiO [enikTy, fie 3aBX M € KOHKPEeTHa notepnina ocoba, skii 3anofisHa wkoaa,
B 3000B'sA3aHHSIX i3 HAOYTTS 4m 36epexXeHHs MaliHa 6e3 JocTaTHix niactas Taka ocoba Moxe
OyTn i BiOCYTHS.
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Hanpuknagn, BHacnipok 6e3niactaBHOro 3aBuLEHHS LiH NpoAaBLeM B po3apibHiin Toprisni,
nepeBi3HNKOM 0coba, ska 3baratunacs, €, a KOHKPETHUIA NOTepninuiA BiACyTHii. B ubomy
BUNanky HabyTe 6e3niacTaBHO CTArYeTbCS B Aoxia 6loaxeTy;

3) B menikTHNX 3000B'A3aHHAX KpeanTopamn BUCTyNaloTb 0Cobu, SkMM 3anodisHa wkona. B
30060B's13aHHSIX i3 6e3niacTaBHOro 3baradeHHsi No3nBadYamy MOXyTb ByTu He nuwe ocobu, 3a
paxyHok sikmx BigbyBaeTbcs 6e3niacTaBHe NepeMilleHHS MaHOBMX LIHHOCTEN, a 1A iHWi npsiMo
nepenbayeHi 3aKkoHOM 0cobu (Hanpuknad, iHaHCOBI OpraHuK, NoaaTkoBi OpraHu, OpraHun
MUTHOrO Harnsagy, aHTUMOHOMObHI OpPraHn TOWo, SKi MOXYTb 3acTocyBaTu abo Bumaratm
3aCTOCYBaHHS CaHKLUiil, nepenbadyeHnx UMBinbHMM abo iHWKMMK rany3sMm 3aKkOHO4ABCTBA);

4) i3 3MiCTy OenikTHMX 3000B'A3aHb BUMAMBAE MPUHLIMM MOBHOrO BiAWKOAYBaHHS, TOBTO
nenikTHi 3060B'a3aHHsA 3a6e3neyyoTb NOHOB/IEHHS NOPYLEHOro Npaea (Bigaan,
BiLPEMOHTYI, 3aMiHW, BiAWKOOYA TOWO), NPy 3000B'A3aHHSX i3 6e3niacTaBHOro 36araqyeHHs
BiALWKOLOBYETbCS NMWeE Te, Ha Wo Habysay 3b6araTumscs.

Y pasi BUHUKHEHHS KOHKYPEHLIii NO30BIB i3 AeNnikTy i 3 HabyTTs, 36epexeHHsa maliHa 6e3
LOCTaTHbOI NPABOBOI NiACTaBK, iX HEOOXiIAHO PO3MEXO0BYBATK 3a (POPMOLO BUHM HabyBaya i
NPaBOMIPHICTIO (NPOTUNPABHICTIO) NOro NOBELIHKMW.

30608B's13aHHS 3 BUTpebyBaHHs 6eaninctaBHo HabyToro MaiHa BiApI3HAOTLCS i Bif
BiHAOMKAUIAHOIro N030BY. SKWO 3a 3aranbHUM MNPaBM/IOM NPEAMETOM BiHAMKALIT MOXYTb ByTu
nvwe pedi, BU3Ha4yeHi iHaMBiAyanbHUMM 03Hakamm (Wob AOBECTYM X HANEXHICTb KpeamTopy),
TO 6e3niacTaBHO HabyBaTUCs MOXe Oyab-sKe MaitHO, B TOMY YMCHI i peyi, BU3HAYEHI
POOOBUMUN O3HaKaMmu (Byrinnsi, 6eH3nH, conoma, 3epHO TOLLO).

Habysay 3060B'A3aHWiA:

1) noBepHyTM NoTepninomy maiiHo, HabyTe abo 3bepexeHe 6e3 AocTaTHLOI MPaBOBOI
nigcTasu, HaBiTb TOAI, KONW NiAcTaBa, Ha sikii BOHO 6yno HabyTe, 3ronom Bignana;

2) noBepHy TN NoTepninoMy 6e3nigctaBHO HabyTe MailHO B HATYpI, a Y pasi HEMOX IMBOCTI
LbOro — BiAWKOAYBATN NOro BapTICTb;

MpeameT 3060B'A3aHb i3 HAOYTTS, 36epeXeHHs MaliHa 6e3 0oCTaTHbOI NPaBOBOT MiACTaBy He
3aNMWAETbCS HE3MIHHMM. CTaH MaiHa MOXe noninwuTuch abo NoripwnTNCh, MANHO MOXE
npUHOCMTK poxoam abo, HaBnaku, BUMarat BUTPAT Ha AOro HOpMasibHE YTPUMaHHS.
Habysay nonatkoBo 3000B'93aHWiA:

1) BigwkoAayBaTu BCi [oxoAaum, siki BiH ogepxas abo Mir ogepxatw Big 6eanigctaBHo HabyToro
MariHa 3 Yacy, Konu BiH OidHaBcs abo Mir misHatucs npo BONOAIHHA MaHOM 6e3 foCTaTHLOI
npaBoBoi niacTasn. 3 UbOro yacy HabyBad BiANOBiLAE TAKOX 3a AOMNYLWEHE HUM MOripLWeHHs
MainHa;

2) cnnaTUTK NPOLIEHTN 32 KOPUCTYBaHHS 6e3niacTaBHO oaepxxaHuMm abo 36epexeHnmm
rpowwunma 3rigHo 3i cT. 536 LK.

BonHouac HabyBay Mae npaBo BMaratu BiAWKOAyBaHHS 3p0ONEHNX HUM HeobXxiaHWX BUTpaT
Ha MaliHo Bif Yacy, 3 SKOro BiH 3000B'si3aHWIA NOBEpPHYTK goxoam (4. 1 cT1. 1214 LIK).

Mia NOHATTSM "HeobXioHI BUTPATW HA MaiHO" cnig PO3yMiTU TiNbkK Ti BUTPATH, SKi HEOOXiAHi
nns 3abesneyvyeHHs HOPManbHOro CTaHy Ta 36epiraHHs MaHa 3 ypaxyBaHHSM MOro NpUpoaHOi
amopTu3auii (3HOWEHOCTI), 6e3 KX HEMOX NNBE 3BMYaiHE BUKOPUCTAHHA MaiiHa.
BesninctasHo HabyTe mMaiHo, WO He NiANArae NOBEPHEHHIO. 3a HAsiBHOCTi NEBHUX 0OCTaBUH
3aKOHO4ABELb BBAXAaE 3a HeOoUiNnbHe NoBepTaT MaiHO 0AHi 0cobi, HaBiTb SKLWO iHWa
ocoba Habyna Take MaiHO 3a BiACYTHOCTI NpaBoBMX NiacTae. He nignsraoTb NOBEPHEHHIO
6es3ninctaBHoO HabyTi:

1) 3apobiTHa NnaTa i nnatexi, Wo NPUPIBHIOITLCS A0 Hel, MeHcii, JonoMoru, CTunexaii,
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BiOWKOAYBaHHS WKOAWN, 3aBAAHOT KaNiLTBOM, iHIWMM YWKOOXEHHSM 300P0B's abo CMepTIO,
aniMeHTu Ta iHWi rpowoBi CyMn, HadaHi goi3nyHii ocobi sk 3acib ons icHyBaHHS, AKWO ix
BUNNaTta npoeeAeHa qi3nyHoo abo opmamyHoo ocoboto AobpoBinbHO, ane 3a yMoBM
BiOCYTHOCTI:

a) paxyHKOBOi MOMUKW 3i CTOPOHWN NMNIaTHUKA;

6) HepobpocoBsicHOCTI 3 60Ky HabyBaua;

2) iHWe ManHo, SKLO ue BCTAaHOBIEHO 3aKOHOM.

Mg iHWWM MaNnHOM PO3YMIlOTb:

- MaiiHo, NepenaHe Ha BUKOHaHHS 3000B'S3aHHS [0 HACTaHHS CTPOKY BUKOHAHHS, SKLWO iHWe
He BCTAHOBNIEHO LOrOBOPOM, aKTaMu LMBINbHOrO 3akoHOL4aBCTBA abo He BUNMBAE i3 CYTi
30060B's1I3aHHS Yn 3BMYAiB dinosoro o6iry (ct1. 531 LIK);

- MaliHO, NepenaHe Ha BUKOHAHHS 3000B'A3aHHS N0 3aKiHYEHHI CTPOKY NMO30BHOI AABHOCTI, Y
BMNagkax, Koy Take BUKOHaHHS gonyckaeTtbes (CT. 267 LK);

- FPOLIOBI CYyMM YU iHWE MalHO, HafaHe Y BMKOHAHHS HeiCHY04oro 3060B'a3aHHS, SKIWO
HabyBauy ooBene, WO NOTEPMNiNNA, SKUA BUMarae NOBEPHEHHS MaliHa, 3HaB MPO BiACYTHICTb
30608B'a3aHHA ab0 Hanas MaiHo.

174



