MnaBsa 1. MpaxpaHckoe npaBo Kak oTpac/b POCCUUCKOro npasa

MnaBa 1. FpaxaaHckoe NpaBo Kak oTpac/b POCCUACKOro npasa

§ 1. NMpenmMer rpax.gaHckoro rnpasa

§ 2. Meron rpax.naHckoro npaBsa

§ 3. [fpuHUMNBI M PYHKLUN TpaXOaHCKOro npasa
§ 4. UcTouHUNKM rpaxgaHcKoro npasa

§ 1. NMpenmert rpax,paHckoro rnpasa

JeneHve npasa Ha oTAenbHble OTPACAY OCYWECTBNSAETCS C NOMOLWbIO ABYX KPUTEPUEB:
npegMeTa n MetToga NpaBoBoOro perynnposaHus. NpnyeM OCHOBHbIM pasrpaHNynTENbHbIM
KpUTEpMeM SBNsSeTCS NpeaMeT perynmpoBaHns, nog KOTOPbIM NMOHUMAaEeTCs Kpyr
006LeCTBEHHbIX OTHOLWEHWNIA, HOPMUPYEMbIX OTpachnbio Npaea. CoaepXaHve n xapakTep
OTHOLWEHWI, BXOASWNX B NPeOMET 0Tpacnv, npenonpenenstotT 0ocobeHHOCTM MeTona u
coepXaHus oTpacneBoro NPasoBoOro perynMpoBaHns. ['paxaaHckoe NpaBo SBNSeTCS
4acCTHbIM NPAaBOM, PerynmpyeT OTHOLWEHMS, OCHOBaHHblE Ha PaBeHCTBE, aBTOHOMUN BONUN U
UMYLLECTBEHHON CaMOCTOSATENbHOCTU MX y4acTHUKOB (cT. 2 K P®d), c nomouwbto
LMCMNO3NTMBHOrO MeToda, obnagatlero CBOMCTBaMM AeLeHTpanm3aunm u KOopanHaLuN.
Kpyr OTHOWEHWIA, perynnpyembix rpaxaaHcKnM NnpaBoM, 3aKoHO4ATENbHO 3aKkpennieH B CT. 2
'K P®. lNpenmert rpaxnaHcKo-npaBoBoro perynnmposaHns CoCTaBnsaioT aABe rpynmbl
OTHOLEHWIA:

1) UMyLeCTBEHHbIE OTHOLWEHMS, OCHOBaHHbIE HA PaBeHCTBE, aBTOHOMUN BONU U
NMYLLECTBEHHON CaMOCTOSATENbHOCTU UX Y4aCTHUKOB;

2) NMYHble HEVMMYLLECTBEHHbIE OTHOWEHNS, CBA3aHHblE C UMYLLECTBEHHbIMW, OCHOBaHHbIE Ha
paBeHCTBE, aBTOHOMUM BOSIM U UMYLLECTBEHHOW CaMOCTOATENbHOCTUN UX Y4aCTHUKOB.
VIMyLieCcTBEHHbIE OTHOWEHUS COCTaBNSAIOT A4P0 NpeaMeTa rpax.aaHckoro npaea. 310
OTHOLWEHUS, CKNagbiBaowWwmecs no NnoBogy MMyWwecTsa, NPy 3TOM NMYLLECTBY AAETCH WMpoKas
TPaKTOBKa: K HEMY OTHOCSITCS HE TONbKO Belun, HO 1 npasa TpebosaHms. Takmm 06pasom,
NMYLLECTBEHHbIE OTHOLWEHUS - OTHOWEHUS N0 NOBOAY BNafeHUs, NONb30BaHMS 1
pacrnopsixXeHns Belamun, a TakXe MHble OTHOWEHUS, CBA3aHHble C NnepenaYyen matepuasbHbiX
6nar <1>. [paxhaHCcKMM NpaBOM PerynupytoTcsl He BCe CylecTByowme B obuwecTse
NMYyLLECTBEHHbIE OTHOLWEHMS, a NLWb Takne, KOTOPble OCHOBbLIBAIOTCS HA PaBeHCTBE,
aBTOHOMUW BONN N NMYLLECTBEHHOW CaMOCTOSATENIbHOCTU UX YYaCTHUKOB.

<1> Cm.: TapxoB B.A. 'paxaaHckoe npaeo. Obwas yacTtb. Kypc nekumit. YHebokcapsbl, 1997.
C. 41.
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MnaBsa 1. MpaxpaHckoe npaBo Kak oTpacib POCCUICKOro npaesa

Mpun3HaK UMyLIECTBEHHO CAMOCTOATENBbHOCTM (MMYLLECTBEHHO 060COBNEHHOCTN)
Y4YaCTHUKOB rpax4aHCKMX BblpaxaeTcs B TOM, YTO CyObekTbl TAKOro OTHOWeHUs obnapatoT
co6CTBEHHBIM UMYLLECTBOM, B OCTATOYHON cTeneHn 060cobneHHbIM 0T MMyLEeCTBa ApPYrux
nnu, 1 BCNeAcTBMe 3TOro NMYLWECTBEHHO CAMOCTOSATESNbHbI MO OTHOWEHWIO ApYr K ApyrY,
MOy T pacnopsXartbCs UM N0 CBOEMY YCMOTPEHUIO U1 HECTU UMYLLECTBEHHYIO
OTBETCTBEHHOCTb. VIMywwecTBO MOXET NpuHaanexarb cybbekTy Ha npaBe COBCTBEHHOCTH, a
TakXe Ha Opyrvx BeWHblX npasax, MO3BONSIOWMX B TOW UM MHO CTENeHn CBOBOAHO
pacnopsXarbCs UM.

BOoNbWMHCTBO MMYLWECTBEHHbBIX OTHOWEHUA UMEET SKBMBANEHTHO-BO3ME3AHbIA XapakTep.
Bo3mMe3aHOCTb TakMx OTHOWEHMWI 3aKK04YaeTCca B TOM, HTO 32 UCMONHEHWE CBOUX
06513aHHOCTEN NNLIO AONIXHO NONYyYMTb BCTPEYHOE NPEnOCTaB/IEHNE OT CBOEro KOHTpareHTa
(hanpumMep, NpoaaseL, 3a nepenadyy ToBapa nonyvaeT OT NoKynatens AeHEeXHY CyMMy
(UeHy)). OKBMBANEHTHOCTb O3HA4YaeT NPUMOM3NTENbHYIO PABHOLEHHOCTb MOMYYEHHOrO
KaXgown n3 CTOPOH.

Mpun3Hak paBeHCTBA Y4aCTHUKOB rPaxAaHCKOro NPaBOOTHOWEHUS BbIPaXaeTcs B TOM, 4TO
CTOPOHbI, By Ay4n NMYIECTBEHHO CaMOCTOSATENbHBIMW CyObEKTaMUN, HE MOAYMHEHbI APYyT
npyry. OnHa ctopoHa He obnagaeT BNnacTHbIMU MOTHOMOYUSIMU B OTHOWEHWW APYroi, He
MOXET OMKTOBATb OpMANYECKM 0Bsa3aTenbHble ANS APYroil CTOPOHbI YCNOBUS UX
B3anMooTHowWweHun. CornacHo n. 3 cT. 2 N'K P® K nMywecTBEHHbIM OTHOWEHWSM, OCHOBAHHbLIM
Ha aAMUHUCTPATMBHOM UM MHOM BNACTHOM MOOYMHEHUN OOHOW CTOPOHbI APYroW,
rpaxaaHckoe 3aKOHOAaTeNbCTBO HE MPUMEHSIETCS, 3a UCKIOYEHNEM Cly4aeB, NPSMO
nNpenycMOTPEHHbIX 3aKOHOM.

Mpu3Hak aBTOHOMMU BOJIM O3HAYAET, YTO CyOBEKThI rpaX AaHCKoro npasa CcBo6OAHbI B
npnobpeTeHnn cybbEKTUBHBIX FPax aaHCKMX NPaB U NPUHATAM Ha cebs IopPUANYECKUX
obsi3aHHOCTEN. B rpaxaaHckye npaBoOOTHOWEHMS OHU BCTYyNarT, Kak npasuno, no
coBCTBEHHOW MHMLMATNBE, PYKOBOACTBYSCb CBOMMU WHTEPECAMMW.

NnYHble HEMMYLWECTBEHHbBIE OTHOWEHUS - 3TO OTHOWEHNS, BO3HMUKAoWmMe No nosoay
HemaTepuanbHbix 6nar, He NoaneXxauwmx TOYHON AEHEXHOW OLEHKE, TECHO CBA3aHHbIX C
NINYHOCTbIO UX HOCUTENS, B KOTOPbIX OCYLWECTBASETCS UHAMBUAYANN3aUNS NTNYHOCTU
rpaxgaHuHa nnv opraHmsauun.

JNIn4HblEe HEMMYLWECTBEHHbBIE OTHOWEHNS TPAAULNOHHO OENATCS HAa CBA3aHHbIE U He
CBSI3aHHbIE C MMYIECTBEHHbIMM OTHOWEHMAMK. B ab63. 1 n. 1 c1. 2 TK P® ykasaHo, 4Tto
rpax4aHCKMM NPaBoM PErynupyoTCs MNYHbIE HEMMYLECTBEHHbBIE OTHOLWEHUS, CBA3aHHbIE C
NMYLLECTBEHHbIMN <1>, B OCHOBHOM 3TO OTHOLWEHUS, BbiTeKarwlwme N3 aBToOPCKOn n
n3obpetatenbckoi nestenbHocTu. OHM BO3HMKAKOT MO NMOBOAY PE3YNbTATOB TBOPYECKOM
neatenbHoCcTU. ['paxaaHckoe npaso perynnpyeT HemMmylecTBeHHble NpaBa aBTopoB
NPON3BEAEHWNI HAyKN, NUTepaTypbl, UCKYCCTBA, N30OpeTEeHN U T.4., Hapaay C UX
NMYyLLECTBEHHbIMM MNpasBaMn. TecHas CBA3b HENMYLECTBEHHbIX NPas C UMYLWECTBEHHbIMU
3aKfK4aeTca B TOM, YTO IMYHbIE HEUMYLLECTBEHHbIE OTHOLWEHNS ABNASIOTCS NPEANOChI KON
NMYLLECTBEHHbIX (HAaNnpUMep, NPaso aBTOPCTBA CNYXUT NPEeAnochbiNKON BO3HUKHOBEHUS Npasa
Ha BO3HarpaxJaeHue 3a UCnosb30BaHne NPoOM3BeAeHUS NUTepaTypbl TPETbUMI NULAMN).
Kpome Toro, rpax.gaHckoe npaso perynmpyer OTHOLWEHWS NO 3awmTe HeoTYy X .aeMbix Npas
1 cBobOA YenoBeka v Apyrux HematepuanbHbix 6nar (KU3HW, 300POBbS, YECTW, AOCTOMHCTBA
nT.M).

<1> C 1 anBaps 2008 r. NM4HbIE HENUMYILECTBEHHbIE OTHOWEHWSA PErynupyoTCa rpax aaHcknum
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MnaBsa 1. MpaxpaHckoe npaBo Kak oTpacib POCCUICKOro npaesa

npasoM HE3AaBUCUMO OT NUX CBA3UN C UMYyWECTBEHHbIMA OTHOLWEHUAMN.

§ 2. MeTopn rpax,aaHcKoro npaea

MNMon MeTonoM NpaBa NOHMMAETCS COBOKYMHOCTb NPUEMOB M CNOCcobOB, NMOCPEeLACTBOM KOTOPbIX
NpaBo BO3AENCTBYET HA 0OWECTBEHHbIE OTHOWEHUSA. B rpaxaaHckom npaee MCnonb3yeTcs
METOL OeLeHTPanM30BaHHOro, AUCMNO3UTUBHOIO PerynMpoBaHus.

JeueHTpannsaums BbipaxaeTcs B TOM, YTO pPerynmpoBaHme rpaxaaHCckux OTHOWEHNIA
OCYLLECTBNSAETCS HE TONbKO HOPMATMBHbLIMM aKkTaMu, UICXOASWMMM OT rOCynapcTBa, HO TakXe
M aKTaMn y4aCTHMKOB rpax.aaHckoro obopoTa (cornaweHnsmMm, 0OGHOCTOPOHHUMY CaeNKaMu).
Y4acTHMKM rpax aaHCKnx NpaBoOTHOWEHNA MOTYT CaMOCTOSATENbHO YCTaHaBNMBaTb B pamkax
3aKoHa B3auMHbIe NpaBa U 0643aHHOCTM, B 3TUX Cy4asX OHM CaMU OCYLIECTBASIOT
NHONBMIOYaNbHO-NPaBOBOE PerynMpoBaHne CBOUX B3auMOOTHOWeEHWA. [pasuna,
YyCTaHOBJNEHHbIE B rPaXAaHCKO-NPaBOBbIX CAeNKax, 06a3aTenbHbl NS UCMONHEHNS NX
CTOpPOHaMM 1 B CNyyae X HapyleHns nognexar 3awmte CO CTOPOHbI rocyaapcTsa.

[ns rpaxaaHcko-npaBoBOro Metoaa B Haubonbluen CTeneHn xapakTepeH Nprem
OVCMO3NTUBHOIO PErynnpoBaHus. 3HaunTenbHOe KONUYECTBO rpaxAaHCKO-MPaBoOBbIX HOPM
HOCWUT OUCMO3UTUBHbIN XapakTep. TO 03HA4YaeT, YTO CTOPOHbI MOTYT CBOUM COr nalleHnem
NCKNIOYNTDb MPUMEHEHNE AUCMO3MTUBHOM HOPMbI MO0 YCTAHOBUTb YCIOBME, OT/IMYHOE OT
npenycMOTpeHHOro B Heit (n. 4 ct. 421 K P®). OgHM 13 Npu3HakoB AUCNO3UTUBHOWM HOPMbI
SBNSETCS OroBopka "ecnm nHoe He yCTaHOBIEHO [O0roBOPOM (COrnalleHneM CTOPOH)".
Hanpwumep, cornacHo n. 5 c1. 488 'K P®D, ecnun nHoe He npeanyCcMOTPEHO AOroBOPOM
Kynnu-npogaxu, C MOMEeHTa nepegadym ToBapa nokynatesnto u 40 ero onnatbl ToBap,
NPO4AHHbIN B KPeanT, NPM3HAETCS HaxoAsWMMCS B 3a0re y npofasua ons obecnevyeHns
NCMONHEHNs nokynaTtenem ero obs3aHHOCTM No onnate ToBapa. CTOPOHbI MOTYT yKasaTtb B
LOrOBOPE, YTO MPOAABEL He NpuobpeTaeT NpaBo 3anora Ha ToBap, NPOLAAHHbIA B KPeauT.
Cyb6bekTbl rpaxaaHckoro npasa HaaenstTCs AMCNO3NTUBHOCTBLIO: OHM BCTYNatoT B
rpaxnaHckne NpaBoOTHOWEHWS, NPUobpeTaloT Npasa 1 06593aHHOCTU 1 PacnopsXarTcs
MW, Kak NpaBuo, No cBoemy ycMoTpeHnto. OCHOBHOW CUOI, MOBYXJatowei nx K 3ToMmy,
ABNSAIOTCA MX UHTEPECHI. DTO 0O BACHAETCS TEM, HTO B IPaxAaHCKOM npaBe CyObekTUBHbIE
npasa BbINONHSIOT PYHKLUMIO CpeacTBa yAOBNETBOPEHMS NOTPEOHOCTEN, MHTEPECOB UX
HocuTenen (B OTnnYMe, Hanpumep, oT Npas rocy4apCTBEHHbIX OPraHoB - Y4acTHMKOB
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MnaBsa 1. MpaxpaHckoe npaBo Kak oTpac/b POCCUICKOro npasa

AAMUHUCTPATUBHbBIX, YrOIOBHbIX NPABOOTHOWEHWNIA, B KOTOPbIX Npasa 04HOBPEMEHHO
ABNSAOTCA 0053aHHOCTAMM).

["paxpaHckre npasa BO3HUKAIOT HE B pedynbTate npaBOHALENEHUS CO CTOPOHbI
rocynapcTtea (Hanpumep, n3bvpartenbHo NpaBo BO3HMKAET Y NULA HE3ABMCUMMO OT €ro BOMU U
XenaHusi), a B pesynbTate COOCTBEHHbIX BONEBbIX AEACTBUIA, HANPaBNEHHbIX Ha
npuobpeTeHne npasa kak CpencTBa yaooBNETBOPEHMS CBOMX NOTPEOHOCTENR (Hanpumep, Ans
npuobpeTeHus npaea NoNb30BaHWS BEWbIO NMLO 3aK/04aeT JOrOBOP apeHbl).

Kpome TOro, cy6bekTbl rpax AaHCKUX npas 1 0653aHHOCTEN MOTyT pacnopsiXartbCs MMu
MOCTONbKY, MOCKO/NbKY 3TV NpaBa U 0653aHHOCTM HOCSIT UMYLECTBEHHbIA XapakTep U He
CBSI3aHbl C NMMYHOCTbIO KpeanTopa nnu OONXHuKa (Hanpumep, Kpeautop MOXET YCTYynuTb
MMYyLECTBEHHOE NPaBo APYroMy NnLY; OOMXKHUK MOXET BO3/I0XUTb UCMONHEHWE CBOEW
0653aHHOCTM Ha TpeTbe NNUO NbO C cornacus Kpeamtopa NepeBecTy CBON AONT HA Apyroe
nmuo).

OcHoBHbIMM cnocobamn NPaBOBOro PerynnpoBaHns SBnatoTcs 0653biBaHne, [O3BONIEHNE U
3anpet. ['paxpaHckoe nNpaBo B LENOM HOCUT OO3BONUTENbHbIA XapakTep, YTO BbipaxaeTcs,
BO-MepPBbIX, B 0OWEM AO3BONEHMM FpaX AaHaM 1 IopuaMYECKMM NULaM coBepwaTtb nobble
LENCTBMSA, KOTOPbIE XOTS HE NPeayCMOTPEHbl 3aKOHOM U MHbIMU NPAaBOBbIMM aKkTaMmu, HO B
cuny obwux Hayan u cMbicna

rpaxaaHcKoro 3akoHoAaTeNbCTBa MOPOXAAOT rpaxaaHckue npaea n obsizaHHocTH (M. 1 CT.
8 'K P®); Bo- BTOpbIX, B NpeobnanaHny ynpaBoMoymBatowmx HopM. B rpaxnaHckom npase
MPUCYTCTBYIOT TakXe 06513biBaloWMe 1 3anpeLatolme HopMbl, 0AHAKO OHM B BONbLIMHCTBE
Cny4YaeB HanpasfeHbl Ha hrkcaumio Npasa 04HOro nmua Yyepes 0683aHHOCTbL Apyroro nmbo
Ha OxpaHy CyObeKTUBHbIX NpaB <1>.

<1> MNonpobHo 0 MeToae rpaxaaHCKO-NPaBOBOro PerynmpoBaHms cM.: Skosnes B.d.
["paxpaHcKo- NPaBOBOW METOA PEryNMPOBaHMS 0OWECTBEHHBIX OTHOWeEHMA. CBEPANOBCK,
1972.

XapakTepHOi 4epToi rpaxaaHCcKo-NpaBoBOro MeTona, NpeaonpeaeneHHo CyLWwHOCTbIO
perynnpyeMbix OTHOWEHWIA, SBNSETCS IOPUANYECKOE PABEHCTBO CTOPOH. I"paxaaHckoe npaso
HadensieT B paBHO Mepe BCEX Y4aCTHMKOB OTHOLEHWIA Fpax AaHCKol MpaBoCcnocobHOCTbIO,
KoTopas sABNSeTCS NPeanochiNkon ans npuobpeTteHns cy6bekTUBHBIX Npas.

CnenyeT OTMETUTb, YTO B rpaXk4aHCKO-NPaBOBOM PErynvpoBaHnM NPUCYyTCTBYIOT U
ny6nmyHonpaBoBble 3NeMeHThI. [oCcynapcTBO Npu3BaHo obecneynTb cTabnnbHOCTb
rpa>xKAaHCKUX NPaBOOTHOWEHNI, YPaBHOBECUTb 9KOHOMUYECKME BO3MOXHOCTM UX
Y4acTHVKOB, HE [OMNYCTUTb 310ynoTpebneHnst MOHOMObHbLIM MY LOMUHMPYOLWMM
NONOXEHMEM Ha pbiHke, obecneunTb BanaHc MHTEpPecoB B 0OWeECTBE.
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MnaBsa 1. MpaxpaHckoe npaBo Kak oTpac/b POCCUICKOro npasa

§ 3. NMpuHUUNBI N PYHKLUM rpaXaaHCKoOro npaea

MprHUMNbI rpaXx gaHCKOro npasa - 9T0 BblpaXeHHbIE B HOpPMax npasa OCHOBOMonarawmuwme,
pykoBoAslme Havana, Bbipaxarolme ero CywHoCcTb U Hanpasnsowme passutne n
PYHKUNOHUPOBAHNE BCEX NIEMEHTOB CUCTEMbI rpaxgaHckoro npasa. OCHOBHble Ha4ana
rpaxaaHckoro npaea 3akoHogaTtenbHo 3akpenneHbl B CT. 1 K P®.

MMprHLMN IOPUAMYECKOrO PaBEHCTBA YHACTHMKOB MpaxAaHCKUX NPaBOOTHOWEHUA 03Ha4YaeT
paBeHCTBO NX BOMN, HA OfHA U3 CTOPOH B rpaXAaHCKOM NPaBOOTHOWEHUN HE MOXET TONbKO
MO 3aHMMaEMOMy €lo MOOXEHMIO NpeaonpeaenaTb noseneHne opyroin. CyobekTol
rpaxaaHckoro npasa, MeloLme 0aMHakoBbIA NPaBoOBOW CTATYC, HAAENAOTCA PaBHOWN
npaBocnocobHocTbio. MybnunyHble obpasoaHus (PP, ee cybbekTbl, MyHMUMNASNbHbIE
06pasoBaHmMs) y4acTBYIOT B rpaXk AaHCKMX MPaBOOTHOWEHMSAX HA PaBHbIX Ha4anax ¢ Apyrumm
y4acTHUKaMu - rpaxgaHamum v ropngunydecknumm nuuamm (n. 1 ct. 124 'K P®). Mepebl
MPUHY X AEHNS B rpak 1aHCKOM NpaBe NPUMEHSIOTCS K Nto0O0iA N3 CTOPOH, eCNN OHa
coBepLlunna npaBoHapyLeHune.

MpYHLMN HEMPUKOCHOBEHHOCTN COBCTBEHHOCTM SABNSETCSH KOHCTUTYLMOHHBLIM MPUHLIAMOM,
MNONYYMBLLMM OTPACNEBYIO KOHKPETM3aUmMIO B rpaxaaHckoM npase. CornacHo 4. 3 c¢T1. 35
KoHCTuTyumm P®D HUKTO HE MOXET ObiTb NMWEH CBOEro MMyLWECTBA MHAYE Kak Mo PeeHunio
cyna. MNpuHyanTenbHoe OTHY X AeHNE UMYLLECTBA AN FOCYAapCTBEHHbIX HYXX A MOXET ObiTb
Npon3BeLEeHO TONbKO NPW YCNOBMM NpeaBapuTenbHOro U paBHOLLEHHOro Bo3MelleHns. B 'K
P® cogepxuntca mncyepnbiBaowmin nepedyeHb CnyyYaes NpuHyaNTENbHOro NpekpaweHms
npaBa cobcTBeHHOCTU. 5e3B03ME3nHOE U3bATUE MMYLLECTBA BO3MOXHO B BMAE CaHKLMN 32
COBEpLUEHME NPECTYNNEHNS U NHOTO NPaBOHAPYLWEHUS.

MpuHUMN cBO6OObI AOroBOpa SBASETCS YACTHLIM MPOSBNEHNEM AMCNO3UTMBHOCTA B
rpaxnaHckom npase. CornacHo n. 2 c1. 1 'K P® rpaxaaHe n iopnanyeckme nuua cBoboaHbI
B YCTAHOBNEHMUN CBOMX NpaB 1 0653aHHOCTEW HA OCHOBE [OroBopa U B onpeaeneHnmn nobbix
He NPOTMBOpEYaLMX 3aKoHO4ATENbCTBY YCNOBUIA OOroBOpa. Y4YaCcTHUKN FrpaXaaHCcKoro
obopoTa, Kak npasmno, cBOOOAHLI B PEWEHUN BONPOCa O 3aKN0YEHMN AOroBopa, B Bbibope
KoHTpareHTa. OHM CaMOCTOATENbHO, UCXOAS M3 CBOMX MHTEPECOB, BblibMpatoT Bua
3aKk/1l04aeMoro MMM Joroeopa, MoryT 3aknio4yaTtb OOroBopbl, He NPenyCMOTPEHHbIE NPaBoM,
nmbo LOroBopbl, coaepXawme 3/1eMeHTbl HECKOJIbKUX AOrOBOPOB, - CMELaHHbIe AOrOBOpPbI
(cT. 421 TK P®P).

3 paccmaTtprBaemoro npasuna B 3aKkOHo4AaTENbHOM NOpsiaKe ycTaHaBNNBaOTCS
NCKNIOYEHNS, 06yCNOBNEHHbIE HEOOX0AMMOCTbIO 3aWMThl NyONUYHbIX MHTEPECOB. B cnyyasx,
yKa3aHHbIX 3aKOHOM, BO3MOXHO MOHYXAEHMNE K 3aKNI0YEHMIO JOroBopa, T.e. JOrOBOP MOXET
ObITb 3aK/OYEH C NALOM NPUHYAUTENBHO, B CyaebHOM nopsioke.

MpYHLMN HEAOMYCTMMOCTM NPOU3BONIbHOrO BMELWAaTeNbCcTBa KOro-nnbo B YacTHble aena
03HayaerT, YTO HY rocydapCTBEHHbIE, MyYHULMNASIbHBIE OPraHbl, HWU YacTHble Nuua He MoryT
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MnaBsa 1. MpaxpaHckoe npaBo Kak oTpac/b POCCUICKOro npasa

BMELMBATbLCS, BO- MEPBbIX, B 9KOHOMUYECKYIO OEATENbHOCTb rpaxaaH v iopuanyeckmx numL,
BO-BTOPbIX, B YACTHYO0 XW3Hb rpax.aaH npy oTCyTCTBMM 3a2KOHHOrO ocHoBaHus. OcHOBaHWS
LNS BMewaTenbCTBa OONXHbI ONpeaenaTbCa dpefepanbHbiM 3aKOHOM UCX0OS U3
HEobX0AMMOCTU 3aLNTbl OCHOB KOHCTUTYLIMOHHOIO CTPOS, HPABCTBEHHOCTW, 3[00POBbS, NPaB
N 3aKOHHbIX MHTEPECOB APYrux nuu, obecnevyeHns 060poHbl CTpaHbl 1 6e30nacHOCTU
rocypnapctea (a63.2n. 2ct. 1 'K PO).

MpuHUMN HeobxoanMoCcTH BecnpensiTCTBEHHOIO OCYLWECTBAEHUS FPpaX AaHCKMX Npas 1
obecneyeHns BOCCTAHOBNEHNS HapyLWeEHHbIX NPaB 03Ha4yaeT 3anpeT Ha BOCMPENnsTCTBOBaHME
OCyLWEeCTBNEHMIO FPaxX aaHCKMX npae. ['paxaaHckoe NpaBo npegycMaTpuBaeT HeoHXoanMble
NpaBoBble CPeACTBA MO YCTPAHEHMIO BO3HUKWKX MPenaTcTBuin. Hanpumep, B 3aBUCUMOCTY OT
xapakTepa NpensiTCTBUA B OCYLWECTBIEHUN NpaBa COBCTBEHHOCTU 1 APYTrMX BELHbIX NPaB
NPenbsaABNSAITCS BUHOUKALMOHHbBIA NN HEraTOPHbINA UCKN.

MpuHUMN cynebHol 3awnTbl rpaxaaHckmx npae. [focynapctso obecneynBaeT 3awnTy
HapYyLWeHHbIX UM OCMaprBaeMbIxX rpaxAaHcKmx npas. 3awmTa ocywecTBNseTcs B CyaebHoM
nopsake, NpuUyYeM He TONbKO roCyAapCTBEHHbIMM CyaaMu, HO U TPETENCKMMU CyoaMu.
MpuHUMN egnHCTBA 3KOHOMMYeckoro npoctpaHcTea (cT. 8 KoHctutyumm Pd, n. 3 cr. 1 MK
P®d). Ha Tepputopumn PP ToBapsbl, paboTbl 1 ycnyrn nepemewiaiotcs cBob6oaHO, He
fonyckaeTcs cosfaHve npensaTCTBUA ANs UX nepeMelleHns BHyTpm Poccuiickoro
rocygapctea. OrpaHuM4yeHms MOryT BBOAMTLCS TONbKO B COOTBETCTBUM C (heaeparnbHbIM
3aKOHOM, eCNM 3TO He0bx0auMo Ans obecnevyeHns 6€30MacHOCTU, 3aLNTbI XUIHN U
300pO0BbS N0AeN, OXpaHbl MPUPOLbI Y KYyNbTYPHbIX LEHHOCTEN (HanpuMep, B Lensx
npenoTBpaleHns arnMaemMnin, ann3ooTun).

Mo4 chyHKUMSAMM FpaX 4aHCKOro npaea NnoHMMatTCs OCHOBHbIE HAaNpPaBNeHUs ero
BO34ENCTBNSA Ha 0OLWECTBEHHbIE OTHOWEHKMS. [1paBo B LENOM BbINONHSAET ABE OCHOBHbIE
OYHKUUKN: PErYNSATUBHYIO U OXpaHUTENbHYI. [ paxgaHCckoe NpaBo BbINOMHAET Te Xe
OYHKUUN, HO KOHKPETU3MPOBAHHbBIE MPUMEHNTENBHO K 0COBEHHOCTSAM NpeaMeTa u MeTona
JaHHOW oTpacnu npasa.

C y4yeToM TOro 41O rpax.jgaHckoe npaso UMMNepaTyMBHO HOPMUPYET NLWb OCHOBOMNONArawoLwme
MOMEHTbI BO3HUKHOBEHUS U (OYHKLMOHUPOBAHUS FpaX 4aHCKUX OTHOWEHWIA, O0nycKaeT ux
aBTOHOMHOE MHAMBUAYaNbHOE PerynmpoBaHme 1 CylWwecTBOBaHNE OTHOLWEHWIA, NPSMO He
NpenyCcMOTPEHHbIX HOPMaMn rpax gaHCKOro npaea, OHO BbINOMHAET (PYHKLMIO OpraHM3aumnm
06LWeCTBEHHbIX OTHOLEHWIA.

OxpaHuTenbHas yHKUMS BKNoYaeT B cebst ABa KOMNOHeHTa. Bo-nepBbix, npeaynpexaeHne
NpaBoOHaPYLWeEHNA - OXpaHUTENbHO-NpeaynpeanTenbHas (NnpeseHTuBHas) yHkumns. OHa
peannayeTcs, ecnm cy6bekTbl NPABOOTHOWEHUA Haanexawmm obpa3oM NCMOMHAT CBOM
aKTUBHblEe 0653aHHOCTN M BO3AEPXKMBAIOTCA OT COBEPLWEHMS 3aNPELLEHHbIX OEACTBUNA.

Ecnn xe npaBoHapylweHre yxe npousowno, BCTynaeT B AEACTBME BTOPON KOMMOHEHT -
3awmTa HapyweHHbIX rpaxaaHckux npas. C y4eToM aKBUBaNEHTHO-BO3ME3OHOro xapakrepa
OTHOWEHWU, perynmpyeMbix rpaxgaHCKMM NpaBoM, Mepbl rpax AaHCKO-NPaBOBOW 3alMTbI
HOCSIT B OCHOBHOM VIMYLLECTBEHHbIN XapakTep 1 HanpasfieHbl HA BOCCTaHOBNEHNE
NONOXeHUs NoTepneslero cybbekTa, CywecTBOBaBLWEro A0 NpaBoHapyweHus. B cnyyae
HEBO3MOXHOCTM Takoro BOCCTaHOBNEHNS OCYLLECTBNSETCS PaBHOLEHHAs KOMMeHcaums
HebnaronpuaTHbIX UBMEHEHMI B NMYLWECTBEHHOM UM HEUMYLLIECTBEHHOM NMONIOXEHUN LA,
npousolenwmx B pedynbtare npasoHapyweHus. [MosToMy naHHaa oyHKUUS Ha3blBaeTCS
BOCCTAHOBUTE/IbHOWN, NN KOMMEHCaLNOHHOM.
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MnaBsa 1. MpaxpaHckoe npaBo Kak oTpac/b POCCUICKOro npasa

§ 4. UCTOYHMKM rpax,aaHCKoro npaea

B cooteetcTBum ¢ n. "0" cT. 71 KoHcTuTtyummn P® rpaxpaHckoe 3akoHOOATENbCTBO
Haxo4mTcs B UCKNOYMTENbHOM BeaeHun Poccuinickon ®epepauun. 310 NONOXKEHMNE CNYXUT
onpeneneHHom rapaHTnen eanHCTBa 9KOHOMUYECKOro npocTpaHcTea B PD, Ha Bcel
TEPPUTOPUM KOTOPOW OENCTBYIOT eauHbie NpaBuna, Perynmpytowme rpax.aaHckuii obopor,
eauHble NpaBmna OCyWeCTBAEHUS NPeanpUHMMaTeNbckoin aesTenbHocT. Cy6bekThl
®depepaunn He Brnpase NPUHMMATb akTbl MO BOMPOCaM rpaxaaHckoro npasa. VicknioyeHve
COCTaBNSAOT BOMPOCHI rpaxAaHCKO-NPaBOBOro xapaktepa, OTHECEHHbIe CT. 72 KoHCTUTyuun
P® k coBmecTHOMy BeneHuo Poccuiickoin @epepauunnm n cybbektoB PP. Cybbektam
depnepaunn NnpenocTasfieHo NMPaso NPUHMMaTb HOPMATUBHbBIE aKTbl, B HACTHOCTW,
OTHOCSIMECS K XUNNLWHOMY 3aKOHO4ATENbCTBY, & TakXe perynupytolme Bonpochl BnageHus,
NONIb30BaHWS U PacrnopsXeHns 3emnen, Hegpamu, BOAHbIMUA 1 OPYT MU NPUPOOHBIMA
pecypcamu.

CurcTeMy UCTOYHMKOB rpaxaaHckoro npasa obpasyioT:

1) KoHcTuTtyums P®, 3akpennsiowas 0CHOBbI Ipax AaHCKO-MPaBoBOro perynmpoBaHus,
KOTOpble pa3BMBalTCs B OTPAC/IEBOM 3aKOHOOATENbCTBE;

2) dbenepanbHble 3aKOHbI, KOTopble cornacHo n. 2 c1. 3 'K P® obpasyoT rpaxpaHckoe
3akoHopaTenbcTBo. CnenyeT NofyYepPKHYTb, YTO 0O BEM MOHSATUS TPaXK AAHCKOro
3akoHogartenbcTBa, ncnonb3dyemoro B KoHctutyumm n B 'K P®, pasnuyeH. ['paxnaHcknia
KOLEKC OTHOCUT K rpaxgaHCKOMy 3aKOHOOATeNbCTBY TOJIbKO 3aKOHbI, faBas eMy, TakuM
obpasom, bonee y3koe TONKOBAHUE M YETKO pasrpaHMymMBas 3akOHbl 1 NOA3aKOHHbIE aKThl.
["naBeHcTBYIOWEE MECTO cpeaun henepasnbHbiX 3aKOHOB 3aHNMaEeT KOANMPULUNPOBAHHbIA aKT -
MpaxpaHckuii kogekc P®, koTopbih npuHmuMmancs B 4 atana. Yactb nepsas 'K P® ot 30
HOsI6pst 1994 r. BcTynuna B aeiictene ¢ 1 sHBaps 1995 r., yactb BTOpas ot 26 sHeaps 1996 r.
BCcTynuna B geicteme ¢ 1 mapta 1996 r., 4acTb TpeTbs OT 26 Hos6pst 2001 r. BCTynuna B
neicteme ¢ 1 mapTa 2002 r., 4acTb YeTBepTas oT 18 nekabps 2006 r. BctynaeT B cuny ¢ 1
aHBaps 2008 r.

K P® oTpaxaeT cuctemy rpax.naHckoro npaea, 3akpennsiet Hambonee BaXHble
HOpPMaTUBHbIE MONOXEHMS B OCHOBHbIX cdpepax perynmpyembix oTHoweHun. 'K PD asnsetcs
OCHOBHbIM UCTOYHMKOM rpa>AaHCKoro npasa, ocTtanbHble UCTOYHMKW MO BOMPOCaM,
yperynuposaHHbiM KogekcoM, foNXHbl MPUHMMATbCa Ha OCHOBaHMM U B rnpeaenax,
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MnaBsa 1. MpaxpaHckoe npaBo Kak oTpac/b POCCUICKOro npasa

LOMYCKAEMbIX M.
3akpennsis OCHOBbI FPaX AaHCKO-NPaBoOBOro perynmpoBaHns B pasfnyHblX cgpepax
06LwWecTBEHHbIX OTHOWeHWA, K P npsimo npeaycmatpuBaeT HEOOXOAUMOCTb NMPUHATUS
Tematunyeckmx dpenepanbHblX 3aKOHOB (Hanpumep, n. 3 ¢T. 87 K P® npenycmatpusaer, 4To
NpaBoBOE NONOXeHNe obuecTBa C OrpaHNYEeHHO OTBETCTBEHHOCTbIO 1 NpaBa U 06513aHHOCTM
ero y4yacTHMKOB onpegensatoTcs HacToswmm Konekcom n 3akoHom 06 oblwecTsax ¢
OrpaHn4yeHHOM OTBETCTBEHHOCTbIO). Kpome Toro, 'K P® cogepXuT OTCbIIKU K 3aKOHaM (B
psae cnyyaes - K N0A3aKOHHbIM HOPMAaTUBHbBIM akTaMm) 6e3 ykasaHns Mx Ha3BaHus. 3aKOHb
DONXHbl cooTBeTcTBoBaTh [ K P®D;

3) ykasbl [Npe3unaeHTta P® He nonxHbl npotuesopeuntb 'K P® 1 cbenepanbHbiM 3aKoHaM;

4) noctaHoeneHus Npasutenbctea PP gonxHbl cootBeTcTBoBatb 'K PP, dpenepanbHbiM
3akoHaM 1 ykasam lNpesmpeHta P®. CornacHo TepmuHonorum 'K P® ykasbl [pe3naeHTa un
noctaHoBneHus NpaBntenbcTea 06 beANHAOTCS 0OWMM NOHATUEM "UHbIE NPaBoBble akThbl" (M.
6 ct. 3K P®). Ecnn B Hopme K P® ykasaHo, 4TO OHa NPUMEHSETCS, eCNn UHOE He
yCTaHOB/EHO "MHbIMW MPAaBOBbIMX akTamu", TO UMelTCH B BUAY ykasbl [1peanpeHta PO v
noctaHoeneHns [lNpasutenbctea P®. Ecnu xe B K PD ykasaHo, 4TO TOT MM MHOW BONPOC
MOXeT ObITb yperynmpoBaH 3aKOHOM, TO MHble NPaBOBble aKTbl MO TAKOMY BOMPOCY
npyHMMaTbea He MoryT. OgHako ecnu ykas lNpesngeHta P® nnu noctaHoBneHune
MpaButenbctea PP Obinu NpuHATHI A0 BBEAEHMS B AEACTBME COOTBETCTBYowWelh vacTtn K
P®, To0 oHK nencTBylOT BNpeab 00 BBEAEHNS B AENCTBUE COOTBETCTBYIOWMX 32KOHOB;

5) akTbl MMHUCTEPCTB U NHbIX doefepasibHbiX OpPraHoB UCMOMHUTENbHON BNACTW.
HopMoTBOpyeckas KoMneTeHLMs 9TUX OpraHoB B 06nacTu rpaxaaHckoro npasa orpaHmyeHa
TONbKO TEMM CNyYasiMu 1 TeMU npenenamu, Kotopble npegycMmoTperbl 'K P®, npyrumm
3akoHamu, ykasamu [lpeaungeHTta n noctaHoBneHusmu lNpasutenbcrea. M3naHve Ha3BaHHbIMU
opraHamu rpaxaaHcko-npaBoBbix HOPM 6e3 cneunanbHOro HOPMaTUBHOIO OCHOBaHUS
HernpaBOMepHO;

6) akTbl 3akoHonaTensctea Coto3a CCP coxpaHsaoT aenctemne B Poccuiickon ®enepaunm un
ABNAIOTCSA MCTOYHUKAMU rpaXXaaHCKOro npaea npy OTCyTCTBUM pernameHTaunm
COOTBETCTBYIOLEro BONPOCAa B POCCUACKMX HOPMATUBHbIX aKkTaxX U HEMPOTUBOPEYUU KX
LEeNCTBYIOIWEMY 3aKkoHo4aTenbCTBY, B nepsyto odepedb K PD;

7) oblenpuaHaHHbIe MPUHLMMbBI 1 HOPMbl MEXAYyHapPOAHOro Npaea, a Takxe
MeXAyHapoLHble 0OroBOPbI MPUMEHSIOTCS K OTHOLWEHWAM, BXOASWNM B peaMeT

rpa>x 4aHckoro npaea, OCNOXHEHHbIM HanMYneM WHOCTPAHHOro 3neMeHTa (MHOCTPaHHOro
cybbekTa, opuanYeckoro akta, obbekTa, HaxoAsIWerocs Ha TeppUToOpPUN LPyroro
rocygapcTtea). Takme OTHOWEHUS SBASKTCS NPeaMeTOM MeXAyHapoL4HOrO YacTHOro npasa
(paspen VITK P®);

8) obblyam nenoBoro obopoTa SBAAOTCS Pa3HOBUAHOCTLIO MPaBOBOro 0bblyasi, koTopas
MMEEeT OrpaHUYeHHyIo cepy NCNoNb30BaHMS - Kakyto-nnbo obnacTtb npeanpuH1MaTenbCKom
nestenbHocTu. Obblvai nenosoro obopoTta npenctaensieT coboii Npasuio NoBeaeHUs,
KOTOPOE CNOXWIOoCh (T.e. 4OCTATOYHO OnpeneneHo B CBOEM COAepPXaHUN) U WNPOKO
NPUMEeHsieTCs B Kakoin-nnbo obnactv npennpuHMMaTeNbCKOn nesaTenbHocTu. JlaHHoe
NpaBunIO NOBEAEHNS HE A0NXHO OblTb NPEAYCMOTPEHO 3aKOHO4ATENLCTBOM, B MPOTMBHOM
cny4yae OHO nepecTaeT HblTb 0bbl4aeM M CTAHOBMTCS HOPMOWA Npaea. Obblyai 4enoBoro
obopoTa He fONXEH NPOTMBOPEYNTD 3aKOHOAATENbHBIM MOMOXEHNSM NN YCNOBUSAM
norosopa. OH MOXeT 6blTb Kak 3adoMKCMpOBaH B KakoM-Mbo fOoKyMeHTe (Hanpumep, B
cOOpHUKe 0bblYaeB), Tak U He NOMYYNTb TAKOro LOKYMEHTanbHoro 3akpenneHuns. Coenku He
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SABNAIOTCA UCTOYHUKOM FpaxAaHCKOro rnpasa, Tak Kak OHW yCTaHasBnMBalT npasnna,
obsi3aTeNbHbIE NMMIWb ANt CTOPOH KOHKPETHOr0 MPaBOOTHOWEHWS, CNefoBaTeNbHO, He
obnapatoT cBOMCTBOM 0bwweobsizatenbHocTU. OOHAKO OHM SBASIKOTCS UCTOYHMKOM
npasonpuMeHeHuns. Cya npy BbIHECEHUN peLeHNs PYKOBOACTBYETCS HE TOIbKO HOpMaMm
npasa, HO 1 Npasunamn, yCTaHOB/IEHHbIMA LOrOBOPOM, OOHOCTOPOHHEN CAENKON,
yypeauTenbHbIMU OOKYMEHTaMu 1opuanyeckoro niua.

B Poccuiickoih @epepaumm He npusHaeTcsl ICTOYHUKOM npaea cyaebHas npakTuka, kotopas
CKNafblBaeTCcs M3 MOCTaHOBEHWI [11eHyMOB BbICWMX CyAEBOHbIX MHCTaHUWUIA 1
NPVHUMNNANbHBIX PELIEHNA N0 KOHKPETHbIM AenaM Cyd0B pa3Hbix ypoBHei. CynebHas
npakTnka, BO-MEPBbIX, UTPAET 3HAYNTENbHYIO PO/b B 0becneyeHnm eauHoobpasHoro
NPUMEHEHNS 3aKOHOB Cydamu; BO-BTOPbIX, UMEET CYLLEeCTBEHHOE 3HAa4YeHne ans
COBEpLWEHCTBOBAHNSA 3aKoHo4aTeNbCTBa.

[leiAicTBME NCTOYHMKOB rpaxaHckoro npasa. Mo obweMy npaBunny HopMaTUBHbIE aKTbl HE
NMEOT 06paTHOM CUMbl U MPUMEHSIIOTCS K OTHOWEHWAM, BO3HUKLIMM NOCNEe BBEAEHUS MX B
nencteme (n.1ct. 4K P®). NMNoatomy K NpaBOOTHOLWEHUAM CTOPOH, YCTAHOB/IEHHbBIM 110
9TOro MOMEHTAa, OO0IXEH NPUMEHATbLCS 3aKOH, perynmpoBaslWnii AaHHOEe OTHOLWEeHe Ha
MOMEHT BO3HUKHOBEHMS NpaB 1 0653aHHOCTEN, KOTOpbIe CTanu NPeaMeToM Cropa, XOTs U He
OENCTBYIOWNIA (OTMEHEHHbIN) HA MOMEHT PacCMOTPEHNS cnopa. ITO Npasuno
pacrnpocTpaHseTcs TakXe Ha OTAeNIbHble HOPMbl AEACTBYIOWEro akta, KOTopble Nocne ero
NPVHATUS BbINN N3MEHEHDBI NN [0oNOoNHEHbI. [ToaToMy HeobxoaMMO TwaTeNnbHO NPOBEPSATh
Hannyme N3MeHeHN, BHECEHHbIX B HOPMY Npaea, U OeACTBUE NX BO BPEMEHM BO U3bexXaHue,
BO-NEepBbIX, NPUMEHEHNS HOPMbl 6€3 y4YeTa BHECEHHbIX B HE€ U3MEHEHWIA, BO-BTOPbIX,
NPUMEHEHNS HOPMbl B UBMEHEHHOM BUAE K OTHOWEHWSAM, BO3HUKIINM 00 BHECEHUS B HEE
N3MEHEHUI.

B cootBeTcTBUM Cc a63. 2 n. 1 cT. 4 T'K P®d 3akoH MoXeT umMeTb 06paTHyto Cuy, HO TONbKO B
cnydasx, Korga aTo npsiMo npeaycMoTPeHO 3aKkoHOM. [103TOMy Npu peweHun Bonpoca o
LEeNCTBM HOPMbI NPaBa BO BPEMEHN HE0BX0OMMO He TONIbKO OPUEHTMPOBATLCS Ha AaTy
BCTYMNNEHUSA B CUTy HOPMATUBHOMO akta, B KOTOPOM COOEPXUTCHA HOpMa, HO U NPOBEPUTb
BO3MOXHOCTb 06paTHOro AeMCTBUS OTAENbHbIX €ro NOI0XEHWA NOCPEACTBOM M3YHYeHMs
NpaBOBbIX HOPM, pPernameHTUpyLWmX BBegeHne ero B genctene. Hanpumep, cT. 9
denepanbHoro 3akoHa ot 30 HosI6ps 1994 r. N 52-d3 "O BBeaeHWUM B OEACTBUE HACTU
nepsoii paxaaHckoro koaekca Poccuiickoh depepaummn” npuaana obpaTHyto cuny Hopmam
06 OCHOBaHUSIX U NOCNEACTBUSIX HEOENCTBUTENBHOCTM caenok (cT. cT. 162, 165 - 180 'K P®).
Kpome Toro, cornacHo n. 2 ¢c1. 4 MK P® k onawumca OTHOWEHWSAM, BO3HUKIINM 00 BBEAEHWS B
NEeNCTBME aKTa rpax4aHcKkoro 3akoHodaTesNbCTBa, OH MPUMEHSETCH K NpaBam U
00513aHHOCTSIM, BO3HMKLNM MOCNEe BBEAEHWS €ro B AeicTBME.

YT0 KacaeTcs OencTBna MCTOYHUKOB rpaXxXgaHCKOro npasa B NPOCTPAHCTBE M MO KPYry nu,
TO OHM OENCTBYIOT HA Bceil Tepputopum PP 1 pacnpocTpaHsioTcs Ha Bcex CyObekToB
rpaxpoaHckoro npasa, eCniv B COOTBETCTBYIOWEM akTe (HOpMe rnpasa) He YCTaHOBIEHO UHOE.
[MprMeHeHne HOpM rpaxgaHckoro npaea no aHanorum. OCHoBaHWEM ANS NMPUMEHEHUs
rpax.aaHcKo-rnpaBoOBbIX HOPM MO aHaNornm SBNSETCS HeyperynmpoBaHHOCTb OTHOWEHUS,
BXOAALWEro B NpeaMeT rpaxaaHckoro npaea. HensbexxHOCTb cylwecTBoBaHUs Npobenos B
rpaxnaHCckoM npase npegonpenenseTcs TeM, YTO rpaxgaHCcKue npaBOOTHOWEHUS MOTYT
BO3HMKATb U3 OENCTBUN, HE MPEOYCMOTPEHHbIX 3aKOHOM NN UHBIM NPAaBOBbIM akTOM. Kpome
TOro, C MOMOLLbIO aHanorvm BOCnoHATCS Npobenbl B NpaBe, BbipaXXatowmnecs B 0TCYTCTBUM
yKasaHuii 3akoHa nuib No OTAeNbHbIM BOMPOCaM, KOTOpble BO3HMKAIOT B Npeaenax
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OTHOLEHWIA, B LIEIOM 32KOHOM MPeayCMOTpPEHHbIX.

Lns npumeHeHnsa N0 aHanorum rpaxaaHckoro npasa HefoCTaToOYHO OTCYTCTBUS HOPMbI
npasa. AHanorns NnpUMeEHseTCs B Criy4yae OTCYTCTBUSA Perynupyowmx GaHHbIA CnyyYal HOPMbI
npasa, cornaweHns CTOPOH, a ec/iv CrNopHOe OTHOLEHNE CBA3aHO C OCYLIECTB/IEHNEM €ero
CTOpPOHaMU NpeanpuHNUMaTENbCKOM AesTeNbHOCTH - TakxXe obblyas aenosoro oboporta (CT. 6
K P®).

AHanorug 3akoHa o3Ha4vaeT MpPUMEHEHME HOPMbI NMpaea, perynupytowern CXoaHoe OTHOLWEHMe.
[Mpw oTCYTCTBUM HOPMBbI, PEryNNpYoLer CX0AHOe OTHOLWEHWE, CMop pa3pelaeTcs Ha OCHOBE
aHanorum npasa, Npu KOTOPOIA Npasa 1 0693aHHOCTN CTOPOH ONPENENSTCA UCX0as N3
obwWwumx HaYan u cMbicna rpaxaaHckoro 3akoHogaTenbcTea U TpeboBaHMin [OOPOCOBECTHOCTH,
pasyMHOCTW 1 cnpaeennmeoctn (n. 2ct. 6 FK P®d).
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