Po3pin IV. lNpaBo iHTenekTyanbHoi BnacHocTi (naBa 24. LiusinbHO-NpaBoBe perynioBaHHs BiAHOCWUH, MOB's

§ 1. MoHATTA TBOPUOI AiANbHOCTI Ta iHTeNeKTyanbHOI BNaCHOCTI

TeHOeHuis couianbHO-eKOHOMIYHOro Po3BUTKY ByAb-SKOi KpaiHu Ha cy4acHoMy eTani
CnpsIMOBaHa nepeayciM Ha PO3BUTOK HAyKW, TEXHIKM i KynbTypu. PiBeHb BUPOOHMLITBA,
€KOHOMIKWM B LinoMy i BpewTi-pewT fnobpobyTy noaein BuaHa4aTUMETbCS CaMe PiBHEM
PO3BUTKY 3a3HAYeHMX HaNPsMIB OOLINbHOI NOACHKOT AisnbHOCTI. Y 21 CT. BOHM OyayTb
BUpIWaNbHMMK | 3yMOBIIOBATUMYTb PiBEHb Ta XapakTep BMPOOHULTBA, sike CTaHe nuwe
cnocoboMm peanidauii 4OCArHEHb HAaYKK, TEXHIKW i KynbTypu. Mpu upboMy came KynbTypa
BM3HA4YaTMMe XapakTep Ta HanpsiMm HayKOBO-TEXHIYHOT OiSi/IbHOCTI, 3yMOB/IOBATUME PiBEHb i
rymasisadwii.

KynbTypa, HayKOBO-TEXHIYHWIA piBEHb BUPOOHNLTBA, EPEKTUBHICTL EKOHOMIKM,
couianbHO-eKOHOMIYHWIA NPOrpec B LiNoMy i HapewTi 0o6pobyT cycninbCTBa 3HAYHOO MipOto
3anexarb Bif piBHS 1 ePeKTUBHOCTI TBOPYOI AiANbHOCTI B LibOMY CyCninbCTBi. TBOpYa
IHTenekTyasnbHa LOiaNbHICTb € O4HIEI0 3 PYWIAHUX CUN PO3BUTKY UMBINi3auii. JllogmHa 3a CBOEIO
NPUPOLOIO CXUNbHA 4O TBOPYOCTI, BOHA 3aBX M B MOWYKY KPalMX YMOB XUTTS, 3ac0biB A0ro
noninweHHs, cBoei 6eanekun Towo. MpoTe Yepes Ti Yn i HUTI NPUYMHK PiBEHb TBOPYOI
AiSiNbHOCTI y Pi3HMX KpaiHax HeodHakoBuii. BiH BU3HavaeTbCa nepenyciM piBHEM
YCBIOMJIEHHS 3HAYEHHS Ui€i AiSNbHOCTI AN PO3BUTKY CYCMiNbCTBa, CTBOPEHHSAM ONS Hel
CrpUATANBUX YMOB Ta iHWMMW dpakTopaMu, SKi TIEK YU iHLWOK MipOI0 i CNPUSIOTb.

Y cyyacHux ymoBax byab-skuii BUA, AisNbHOCTI NIOANHU — BUPOOHMLTBO, 060POHa, OXOpPOHa
300pOB'A TOWO — 6€3 HaNEeXHOro HayKOBO-TEXHIYHOIO 3abe3neyeHHs MPOCTO HEMOX NINBUNA,
K HEMOXXIMBUIA COLianbHO-EKOHOMIYHWIA MPOrpec cycninbcTea B3arani 6e3 gyxoBHOro
po3BuTKY. Lle TicHo B3aeMonoB'si3aHi i B3aeMo3anexHi npouecu. 3po3yMino, wo bynb-sKui
Nporpec cycninbCcTBa HEMOXNMBUIA Takox 6e3 nobpe NocTaBneHOT CUCTEMM OCBITK.

[MnTaHHaM pO3BUTKY YCiX BUAIB TBOPYOCTI HAQA€E BENMKOI yBaru HoBa KoHCTUTYUis YkpaiHu. Y
cT. 54 BOHa nNporosoLye, Wo rpoMaasHam rapaHTyeTbcsi ceobona nitepaTypHOi, Xy 4OXHbOT,
HayKOBOI | TEXHIYHOT TBOpPYOCTI. [ep>Xxaa rapaHTye 3axuct iHTenekTyanbHOi BNACHOCTI,
aBTOPCbKUX Mpae rpoMafsiH, ix MOpasnbHUX | MaTepiasibHUX iIHTEPECIB, WO BUHUKAKOTb Y 3B'A3KYy
3 Pi3HNMM BUOAMM IHTENEeKTyanbHOI OisfIbHOCTI.
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3a KoHcTuTyuieto YkpaiHu KOXHUA rpoMaisiHiH Mae NpaBo Ha pe3ynbTaTi CBOET
iIHTEeNneKTyanbHOI, TBOPYOI AisnbHOCTI. HixTO HE MOXe BMKOpMUCTOBYBaTK abo nowmvpioBaTu
3a3HayeHi pe3ynbTaTty 6e3 3roam ix BnacHvka, nuwe 3a BUHATKaMu, BCTaHOBEHUMU
3aKoHaMMu.

KpaiHu 3 BUCOKOPO3BUHYTOIO PUHKOBOK €KOHOMIKOIO Bii3HA4atoTbCA BUCOKUM PiBHEM
PO3BUTKY OCBITW, HAYKW | KyNbTypu. TyT KyNbTypy Cnif PO3yMiTU B HANWNPLIOMY 3HAYEHHI
LbOro CnoBa — Lie PiBEHb PO3BUTKY MUCTELTBA i BUPOOHNLTBA, BUPOOHNYOT iIHPPaCTPYKTYPMH |
MaTepianbHO-TeXHiYHOro 3abeanedyeHHs NodbyTy Towo. Came Ui dpakTopu 3yMOBNIOKOTD i
BM3HA4aloTb piBEHb LMBINi3auii TOro 4v iHWoro cycninbctea. BoHn X € pe3synbtaramv TBOPYOI
HiANbHOCTI NIOANHW.

TBOpYICTb — Ue uinecnpsaMoBaHa iHTenekTyanbHa OigNbHICTb NIOAMHW, Pe3yNbTaTOM SKOi €
LOCb SIKICHO HOBE, WO BiAPI3HAETLCS HEMOBTOPHICTIO, OPUTiHANBHICTIO | CYCMiNbHO-ICTOPUYHOIO
YHiKanbHICTIO.

TBopuicTb Bnactmea 6yab-siKii AiSNbHOCTI NIOAMHN: TEXHIYHIN, XyAO0XHIRA, niTepaTypHin,
HayKOBilA, BUPOOHMYI TOLWO.

3a CBOEIO LiNecnpsiMoBaHICTIO TBOPYICTb MOXHA YMOBHO NOAINNTY HA ABa OCHOBHI BUAW:
yXOBHA TBOPYICTb | HAYKOBO-TEXHIYHA TBOPYICTb.

Y c1. 5 3akoHy Ykpainu "lMpo aBTopcbke Npaso i CyMixHi npaea” Big 23 rpyaoHa 1993 p.' (mani
— 3aKk0oH Npo aBToOPCbKe NpaBo) HaBeLeHOo Nnepenik TBOPIB Hayku, niTepaTtypu i MUCTeLTBa, Ha
SIKi MOWKMPKOETLCA aBTOPCbKe NpaBo. Llen nepenik He € BUYEPNHUM i B MPOeKTi 3akoHy YKpaiHm
"lNpo BHECEHHS 3MiH i LONOBHEHb A0 3aKoHy YkpaiHu "[1po aBTopcbKe NpaBo i CyMixHi npasa"
BiH BXX€ 3Ha4HO 36inbwmnBcs. BapTo 3a3HaumMTy, WO NOHATTS "pe3ynbTaTi OyXOBHOI
TBOPYOCTI", IK | caMe NOHATTSA "OyXOBHA TBOPYICTL", Y HAWIiA cneuianbHIiA nitepaTypi He
BXUBANocs. Y came Cnoso "OyXOBHICTb" BKNaganu nuwe penirinH1ia 3MicT. 3 4acoM Le CnoBo
Habyno iHWOro 3HaYeHHS i HUHI AyXOBHICTb CNif PO3yMiTV SK BiAMOBIAHICTb NEBHOIO POay
LiANbHOCTI, NOBEAIHKMW, @ FO/IOBHE — IXHBbOr0 3MICTY 3arasibHOBU3HAHUM NIIOACHLKUM LIIHHOCTSIM:
3aranbHONPUNHATAM HOpMaM Mopani, NOBeLiHKWU, CBITOr N4y, CBiTOBIAYYTTS TOLWO.

3MicT, cnpsiIMOBaHICTb, crna eMOLIAHOro BNMBY NiTepaTypu, MACTELTBA, HayKN 3yMOBIIIOTb
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IYXOBHICTb Cy4aCHOro CycninbcTBa.

OTXe, TBOPYICTb r'yMaHiTapHOro xapakTepy, cnpsiMoBaHy Ha 36arayYeHHsl BHYTPIHbOro CBITy
NOOMHW, MOXHA BBaXaTun OyXOBHOI TBOPUICTIO. BoHa oxonntoe nitepatypy, Hayky,
MUCTEUTBO, BUKOHABCbKY MaCTEPHICTb apTUCTIB, 3ByKO3anuc, paaio, TenebavyeHHs Ta iHLWi
BMOW TBOPYOI OiANbHOCTI ryMaHiTapHOro xapakTtepy.

Tak, Hanpuknag, Bioomuii pociicbkuin 6anetmerictep tO. MpuropoBmy yknas KOHTPakT 3i
CBiTOBUM LLEHTPOM BMKOHABCbKUX MACTEUTB, WO yTBOpeHWiA Y JToHOoHi | BendpacTi. 3a unm
KOHTPAKTOM BiH CTa€ XyA0XHiM KepiBHUKOM Banety i B A0ro 060B'A30K BXOAWTb MOAATH BCIO
nporpamy niaroToBku, 3anpornoHysaTu LIeHTpy "CBO iHTeNneKTyanbHy BNacHICTb".

OTxe, y naHoMy pasi 06'eKTOM iHTENeKTyaNibHOi BNACHOCTI € CaMe BUCOKOXYA0XHS
BMKOHABCbKa MalCTepHiCTb, Tak 61 MOBUTK, XyAOXHil "noyepk” camoro tO. Mpuroposunya.

Jlo pe3ynbTaTtiB HayKOBO-TEXHIYHOI TBOPYOCTI Hanexarb BUHaxo4m B YCiX ranyssix noacbkoi
LiANbHOCTI, KOPUCHI MOAeni, MPOMUCIIOBI 3paskn, 3Haky Ona TOBApPIB i NOCNYr, 3HAKW
obcnyroByBaHHs, (OiIPMOBI Ha3BY | KOMEPLiHI NO3HAYEHHS, iIHhOopMaLliiHa NpoayKLis,
cenekuiiHi 4OCArHeHHs Towo. Lle Taki pe3dynbtartn HayKoBO-TEXHIYHOT TBOPYOCTI, SKi MOXHa
BUKOPMCTOBYBaTK By ab-SKMM CNOCOOOM, WO He CynepeyaTb 3aKOHY, B rOCNOAaPCbKil
LiSiNbHOCTi — NPOMWUCIOBOCTI, CilbCbKOrOCN0AapCbKOMY BUPOOHMLITBI TOLLO.

Yci 3a3HayeHi pe3ynbTaty TBOPYOI HisiNbHOCTI 06'€AHaHI NOHSATTAM iHTENeKTyanbHOT
BNACHOCTI. 3 LbOro 3aranbHOro NoHATTS IHTENeKTyanbHOI BNACHOCTI MiXXHapOAHO-NpPaBoBi
LOKYMEHTUW BUAINAIOTb OKPEMO MPOMUCNOBY BNACHICTb, A0 SKOI Hanexarb BUHaxoau,
3aranbHOKOPUCHI 3pasku, NPOMUCNOBI pUCYHKM abo moaeni, habpuyHi abo ToBapHi 3Hakw,
3Haku 06CnyroByBaHHsI.

IHwi 06'ekTV iHTENEKTYaNnbHOT BNACHOCTI, SIKi 3aNUWMANCS 32 MEXaMMW MOHSTTS MPOMMUCIOBOI
BNACHOCTI, CTAHOBNATb rpyny pe3ynbTaTiB TBOPYOI OisiNIbHOCTI, WO OXOPOHAETLCA aBTOPCbKUM
npasoM. Lo rpyny yacto HasusarTb NnitepaTtypHO-XyO0XHbOK BNACHICTIO.
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OTxe, BCi pedynbTaty TBOPYOI AiNbHOCTI 3 TOYKM 30pYy LUMBINbHOT NPaBOBOi OXOPOHM
nominATbCA Ha OBi rpynu: ogHa rpyna OXOPOHAETbLCS aBTOPCbKUM NPaBoM, Apyra — npasoM
NPOMWCNOBOI BNACHOCTI (MATEHTHMM NPaBoM) Ta iHWNMKX HOPMAaTMBHMMK akTamu. [igkpecnumo,
O BCi peaynbTaTu TBOPYOI AiSIbHOCTI YUHHUM 32KOHO4ABCTBOM BU3HAHI TOBAPOM i, OTXe,
BOHM MOXYTb ByTn 06'ekTOM By b-SIKMX LUMBINbHUX NPaBOYMHIB. Y nepioa nepexoay Ao
PUHKOBOT €KOHOMIKW Lie Ma€ iICTOTHE 3HAa4YEHHS, OCKiNbKM pe3ynbTaTu TBOPYOi OisNbHOCTI y
Takuin cnocib ctaTb 06'eKTOM LIMBINBHOrO 060POTY | CTBOPIOIOTbL PUHOK OYXOBHOI Ta
HayKOBO-TEXHIYHOI NPoaYKLii.

TakuM YNHOM, Y LMBINbHOMY Npasi Ta B LUMBINIbHOMY 3aKOHOAABCTBI CKNanocs Asa CamOCTIiNHI
NpaBoBi IHCTUTYTU — aBTOPCbKe Npaso i NpPaBo MPOMMUCIOBOT BNACHOCTI. Y
LUMBINbHO-MPaBOBOMY PerynoBaHHI BiOHOCKH, WO CKNaaaloTbhCs Y 3B'A3KY 3i CTBOPEHHSM,
BMKOPUCTAHHSIM Ta OXOPOHOIO pe3yfbTaTiB TBOPYOI AisnbHOCTI, 6arato cninbHoro, ane 6araTto
" BiOMiHHOCTEN.

-[poTe ocTaHHIMM poKkaMm HaMmiTUNacs TeHaeHuUis 0O POPMYBaHHS LWe OAHIEl — TpeTboi —
rpynu pesynbTaTiB TBOPYOI Ais/IbHOCTI. BOHA BiOOKPEMNOETLCA Big rpynv NPOMUCIIOBOT
BnacHocTi. 3a [1apn3bkoto KOHBEHLIEIO NPO OXOPOHY MPOMUCNOBOT BIACHOCTI Taki iIHCTUTYTH,
SIK 3HaKW ONns TOBapiB i nocnyr, oipMoBe HalMeHyBaHHS (pipMa) Ta HalMeHyBaHHS MicLs
NOXO04XEHHS TOBapy Hanexartb A0 NPOMUCIOBOI BNACHOCTI. Y TOW Xe Yac NOMITHO, WO
3a3HayeHi 06'eKTV He Ly>Xe BNUCYIOTbCS B pyny NPOMUCOBOI BNACHOCTI, MPUHANMHI 3a CBOIM
OYHKUiIOHANbHUM NPU3HAYeHHAM. 3HaKW 4Nna TOBapIB i Nocnyr, PipMoOBE HANMEHYBaHHS
(cpipma) Ta HalMeHyBaHHS MiCLS MOXOAXEHHS TOBAPIB MalOTb CBOIM NMPU3HAYEHHAM
iHOMBIoYyani3auUito y4acHUKIB LmMBinbHOro obiry ToBapis i nocnyr. ®@ipMoBi HaliMeHyBaHHS
(cpipma) Ta HaMeHyBaHHS MicLS MOXOAXEHHS TOBApPY IHAOMBIOYani3yloTb CaMme y4acHUKIB
LMBINbHOro 060pOTYy SK BUPOOHMKIB, Tak i NpoaaBLUIB. Y TOW Xe Yac BOHW iHAMBIAyani3yoTh i
cami ToBapu 4 nNocnyru. 3Haku Ans ToBapiB i MOCAYr MalOTb CBOIM 3aBAAHHSM BiAPI3HATY
TOBapW i NOCNYr 0AHNX BUPOOHMKIB Bif OOHOPIAHMX TOBAPIB i MOCAYT iHWNX BUPOOHWKIB.
BonHouac BoHM iHAMBIAYyani3ytoTb i caMyx BUPOOHUKIB.

Tomy npoekT LIK Ykpainm pesynbtatu iHTenekTyanbHoi AiNbHOCTI MOAINSE Ha TPU rpynu:
NpPaBo XyA0XHbO-NiTepaTypHOi BNAaCHOCTI, NpaBo MPOMUCIOBOT BNACHOCTI i NpaBo Ha 3acobu
iHOMBIoyanisauii y4acHUKIB LMBINbHOO 060pOTY, TOBApPIB | MOCHYT.

BapTo niokpecnutun ii Te, WwWo 3acobu iHaMBigyanisauii yHacHWKiB LUMBiNbHOro 060poTy, TOBapIB
i nocnyr BigpPi3HAIOTLCS Bif iHWKX 06'€KTIB NPOMMUCNOBOI BNACHOCTI HE NUWe (PyHKLIOHANbHUM
NPU3Ha4YeHHsSM. BOHM TakoX pPi3HATBLCS | piBHEM TBOPYOCTIi — OHA Cnpasa CTBOPUTU BUHAXIA,
iHWa — 3HaK gns ToBapis i Nocnyr, NPOMUCNOBMIA 3pa30K 41 PipMOBE HaiMeHyBaHHS. Y
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uinomy 06'eKT MPOMUCNIOBOT BNACHOCTI MalOTb CBOTM NMPU3HAYEHHSIM MiABUWEHHS
ePEeKTUBHOCTI BUPOOHMLTBA, 3HNXEHHS cOBIBAPTOCTI MpoaykLii Towo. 3acobu
iHOMBIoyanisauii — BigMiHHICTb TOBapy 04HOro BMpobHuKa Big nofibHOro ToBapy iHWOro
BUPOOHMKA. TakUM YMHOM, 3HAYUMICTb 06'EKTIB MPOMUCIOBOT BNACHOCTI AELWO BULLA.

§ 2. CninbHe B UMBINbHO-NPaBOBOMY perysitoBaHHi BiHOCUH, NOB'A3aHUX 3
TBOPYOIO AiANbHICTIO

CninbHO ICTOTHOK 03HAKOIO LIMX ABOX NPABOBUX IHCTUTYTIB € T€, WO 06'eKTaMn aBTOPCbKUX
npas i Nnpas NPOMUCIOBOT BNACHOCTI BUCTYNalTb caMme pe3dynbTaTu TBOPYOI Jisi/IbHOCTI
noanHn. BoHu peryniotoTb BiAHOCUHWN, SiKi cknanalTbes Y 3B'A3Ky 3 TBOPYOIO OiSiNbHICTIO
nogei. Hisika iHwa nisnbHiCTb He MoXe By TU NpeaMeTOM PerynioBaHHS LUMX iHCTUTYTIB. Tomy i
B aBTOPCbKOMY Mpasi, i B NaTeHTHOMY 3aKOHO4aBCTBI NiAKPECNIOETLCS, WO TBOPLEM MOXEe
6yTn Tinbkn noamHa. Tob6To cyb'eKTOM TBOPYOT HisiNbHOCTI MOXe ByTu Tinbku noanHa abo
rpyna (KonekTuB) Noaen, a He opraHisauii (opuanyHi ocobn). MpoTe cyb'ekTamm aBTOPCbKUX
BiZIHOCVH i BIAHOCMH MPOMMUCIOBOT BNACHOCTI (NpaB Ta 060B'sI3KiB) MOXYTb OByTW sik rpoMaasiiu,
TaK opuanyHi ocobn. Cyb'ekTOM aBTOPCbKMX NpaB Moxe ByTu, Hanpuknag, KiHoCTyais,
TENecTyLis, BUAABHMLTBO Ta iHWi topuanyHi ocobu. Cyb'ekTOM NpaB MPOMUCIOBOT BNACHOCTI
MOXYTb ByTu nignpremcTea Oyab-SKmMx (OOPM BNACHOCTI Ta iHWi OpMANYHI ocobu.

HapaHHs 6yab-gKOi TEXHIYHOT 4ONOMOrM aBTOPY YY BUHAXiOHWKY (KOHCYNbTauil, po3paxyHku,
KpecneHHs, 0popMIEHHS 3as8BOK TOLLO) HE Mae TBOPYOro xapakTepy i He BiAnoBigae NnoHATTIO
"TBOPYICTB", TOMY JOMOMOra Takoro poay He MOXe BBaXaTuncsl TBOPYMM CriBaBTOPCTBOM.

He mae TBOpYOro xapaktepy i TOMy HE BBAXAa€ETbCA TBOPYICTIO 3aMO3NYEHHS, MEPEHECEHHS i
BMKOPUCTAHHS Yy>XOro, Hexaw HaBiTb Ay>Xe NO3UTMBHOro AOCBIAY, BUKOPUCTAHHS pe3ynbTaTy
3a NiueHsien ToLwo.

TBOpUMIA XapakTep QiSNbHOCTI 03HAaYae NepenyciM NeBHy iHAUBIAYanbHICTb, TOOTO Te, WO
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BIOPI3HSAE L0 OiANbHICTb Bif, iHWKX.

CninbHOK PUCOIO OYXOBHOT i HAYKOBO-TEXHIYHOT TBOPYOI OiSANbHOCTI € Te, WO KOXHAa JisNbHICTb
Mae 3aBEPWUNTUCS NEBHMM pe3ynbTaToM, 06'EKTMBOBAHMM y NEBHY MaTepianbHy oopmy abo
3apikcoBaHUM Ha NeBHOMY MaTtepianbHOMY HOCIEBI. SIKWO TBOPYMIA NOWYK HE 3aBEPLINBCS
NEeBHUM pe3ynbTaTtoM, TO HemMae 06'ekTa NPaBOBOT OXOPOHM — HEMAE WO OXOPOHATK. [poTe
cnig MaTu Ha yBasi, Wo nifA NpaBoBy OXOPOHY Niananae 6ynb-saKkuii pesynbtaT TBOPYHOro
NOWYyKY, B TOMY YACNI A HEraTUBHWUIA, HE3aNeXHO Bif NOro CyCnifbHOI LIHHOCTI.

PesynbTatn HaykOBO-TEXHIYHOT TBOPYOCTI MaloTb ByTK peani3oBaHi He MPOCTO B NEBHY
MartepianbHy popMy (KpecneHHs, 3pa3ok Onuc ToLWo), a 1 Y BCTAHOB/IEHOMY NMOPSALKY BU3HAHI
BiZNOBIZHUM OEPXABHNM OPraHOM CaMe TUM Pe3yNbTaToM, Ha LOCATHEHHS SKOro 6yB
CNpsIMOBaHWiA TBOPYMA Nowyk. BuHaxin mae 6yTn onncaHwii y 3asBUi Yn BinobpaxeHui y
KpecneHHsx. [poTte ans HafaHHS WOMy NPaBOBOI OXOPOHW LbOro Mano — BiH Mae by Tu
KBanigpikoBaHWiA BiANOBIAHMM BioOMCTBOM YKpaiHu sik BuHaxia. bes Takoro BuaHaHHs i 6e3
Lep>XaBHOI peecTpauii 3assneHa Npono3uuis He BBaXaeTbCa BMHAX0LO0M, i il He HadaeTbCs
npasoBa OXOPOHa.

Pesynbtatu TBOPYOi OisNbHOCTI, Ki OXOPOHAOTLCSH aBTOPCbKUM MPaBOoM, crieLianbHoi
kBanigpikauii i oep>xaBHOi peecTpadii He NoTpebytoTb. ns oaepXaHHA NPaBOBOi OXOPOHM
Takux pesynbTaTiB TBOPYOI AiSNbHOCTI OCUTb HaOAHHS iM NEeBHOI MaTepianbHOT (OOpPMM
(pykonuc, HOTW, iHWI ONUCK LUbOro peaynbTarty, 3aBeplieHa CKynbnTypa Y1 MantoHOK TOLO).

ABTOpCbKE NpaBso i MPaBo MPOMUCNIOBOT BIACHOCTI EAHAE TaKOX Te, WO BOHW Ail0Tb Nuwe B
Mexax YkpaiHu, To6To MatoTb TepuTopianbHWiA xapakTep. 3BiACK OAMH AyXe iCTOTHWIA
BMCHOBOK — NaTeHT, BUOAHWI BiAMNOBIAHMM BiOOMCTBOM YKpaiHu, Mae cuny nuwe B Mexax
Ykpainu. [nsa Toro, wob 3axmMcTuTn NaTeHTHI NpaBa ykpaiHCbKOro BUHaXiAHMKA B iHLWiMA
nepxasi, Hanpuknag y ®paxuii, HeobXiAHO Lei Xe BUHaxia 3anateHTyBaTu lWe pas, ane
Tenep yxe y ®paHuii. bea gppaHuy3bkoro nateHTy BUHaXiA yKpaiHCbKOro BUHaXigHNKa, SKUim
BUKOPUCTOBYBATMMETbLCS Y D paHuii 3 1o3Bony 4n 6e3 403BONY BUHAXIAHWKA, NPABOBOr0
3axucTty y ®paHuii He maTume.

LLlo cTocyeTbCs aBTOPCLKOro Npaea, To CT. 8 3aKOHy NPO aBTOPCbKE NpPaBo 3a rpoMansHamu
YKpaiHn BOHO BU3HAETHLCA i Y TUX BMNagKax, Konm ixHi TBOPW BUMYLLEHi B CBIT abo
nepebyBatoTb y Oyab-sKiil 06'EKTMBHIA OOPMI HA TepuTopii iHO3eMHOT Aepxasu. MpoTe Lo
HOPMY He Cnif po3yMiTW Tak, WO aBTOPCbKI Npasa rpoMaasHuHa YKpaiHu 3axuwarotbes i B Tin
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KpaiHi, Ae TBip ynepLe BunywweHnid y cBiT abo nepebysae y Oynb-sikii 06'eKTUBHI doopmi. Lis
cTaTTS Nvwe Nporosiowye HOPMy, 3a SKOK aBTOPCbKI MpaBa rpomMansiHmHa YkpaiHu
BU3HAIOTbCS HA TepuTopii YKpaiHu i B TUX BUNaakax, KOnu TBip BUMYLLEHWA y CBIT ynepwe abo
nepebyBae B 06'eKTMBHIA hopMi Ha TepuTopii iHo3eMHOT aepxasun. OTXe, 3a3Ha4yeHa cTaTTS
HiSIKOIO MipOIO He 0OMEXYE | He PO3WNPIOE TEPUTOPIANBHOrO NPUHLMMY Aii aBTOPCbKOro npaea.
[MnTaHHa 3ax1CTy aBTOPCbKMX Npas rpoMansH YkpaiHu Ha TepuTopii iHO3eMHUX OepXas
akTyanbHe 1 CborofHi. 3a3HayeHi npasa Ha TEPUTOPIT IHWKX gepXas 3axularnTbCs nuwe Ha
OCHOBI BOCTOPOHHIX 1OroBOpiB abo MiXXHAPOLHUX KOHBEHLR. Y pewTi BUNaakis TBOpU
rpoMansiH YkpaiHu MOXYyTb BUKOPUCTOBYBATUCS HA TEPUTOPIT iHO3EMHMX aepxXas 6e3
cneuianbHOro Ha Te 003Bony i 6e3 BMNNaTn aBTOPCbKOI BUHAropoau.

CninbHMM y NpaBoBOMY perynioBaHHi BIQHOCUH, WO NOB'A3aHi 3 TBOPYOIO HiSNIbHICTIO, € TaKOX
0[HaKoBa Aie3naTHICTb Cyb'ekTiB TBOPYOro npouecy. IHwuMmn cnosamm, TBopUsAMM By Ob-SKMX
pe3ynbTatiB TBOPYOI AiSNbHOCTI MOXYTb OyTW IK MOBHONITHI FPOMaAsHN, TakK i HEMNOBHONITHI.

BapTo nigkpecnmTu, wo npaeo Ha TBOPYICTb He 0BMeXeHe Y Bili i TOMy He 36iraeTbcs i3
3aranbHO0 UMBINbHOK Aie30aTHICTIO, Ska BignosigHo o ct. 11 LUK YkpaiHu HacTae no
LNOCSArHEHHI rpoMaasiHHoM Ykpainv 18-piyHoro Biky. Y Takomy Bili BiH Mae NpaBo BYNHATHU
6ynb-ski NnpaBosi 4ii. [Lns CTBOPEHHs TBOPY NiTepaTypu, MUCTELTBA, NPOMMUCIOBOrO 3paska Ym
LAN5 BUHAX0y AOCATHEHHS LbOro BiKy He BMMaraeTtbcs. BijoMmo Hemano TBOpiB MUCTELTBA,
XYLOXHbOT niTepaTtypu, 4OCUTb LiHHUX BUHAxX0AiB, OPUriHaNbHUX TEXHIYHUX MPUCTPOIB,
aBTOpaMu AKX € OiTn. PeaynbTaTn ixHbOi TBOPYOT BisNbHOCTI — 06'€KT NEBHNX aBTOPCbKMX
npas i Ninbr.

HenoBHonNiTHI TBOpLUI Byab-sKnx TBOPIB NniTepaTtypu, MAUCTeLTBa, 06'eKTiB MPOMUCIOBOT
BNACHOCTI HALIiNATbCA TUMM CaMUMKM NPaBaMu, WO i IXHI NOBHONITHI Konern. BoHn matoTb
NpaBo aBTOPCTBA, NpaBa Ha iM's,, Ha BUHAropoay 3a BUKOPUCTAHHS iXHiX TBOPIB Yn 06'eKTiB
MPOMUCNOBOI BNACHOCTI Ta iHWi Npasa Ta ninbru. Posnopagxarnca ummm npasamun ta
Ninbramn HeNOBHOMITHI aBTOPY MOXYTb TiNlbK1 B MeXax, BctaHoBneHux LUK Ykpainu (ctarTi 13
i14).

MNpaBo aBTOPCTBA i NPaBO Ha iM' BUHMKAKOTb 5K y aBTopa Byab-sK0oro TBOpPY nitepatypu,
Hayku i MUCTEUTBA, Tak i y aBTopa BMHaxo4y 4y 6yab-sKoro iHworo o6'ekta NMpoMUCIOBOT
BNACHOCTI, i NpW LibOMY He3anexHo Bif Biky, NPo WO rwnocs suwe. KoxXHuU TBopeLb Mae
npaso BBaxxaTtu cebe aBTOPOM CBOIrO BUHAXOAY YM iHWOro TBOPY i BUMaratu LUbOoro Bif iHWKX.
Ko>xHuin aBTOp Mae npaso BUMycKaTwy CBiil TBip y CBIiT abo nig BnacHWM iMeHeM, abo nig
nceBaOHIMOM, abo aHOHIMHO. TBOpeLb 06'ekTa NPOMUCNOBOI BNACHOCTI Mae NpaBo NPOCUTH,
abw noro BnTBOPY HYNO NPMCBOEHO OO iM'S YK crevuianbHa Ha3Ba.
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Pospin IV. lNpaBo iHTenekTyanbHoOi BnacHocTi (naBa 24. LiusinbHO-NpaBoBe perynioBaHHs BiAHOCWUH, MOB'S

ABTOp pe3ynbTaTy TBOPYOI OisiNbHOCTI Mae NPaBo Ha BMHAropoay 3a HasiBHOCTI MigcTasu ons
it Bnnatn. Takoto NiacTasoto BigNOBiAHO OO YNHHOrO 3aKOHOLABCTBA € TiNbkKK PakT
BMKOPUCTAHHS LbOro pe3dynbTaty. 3a HEBUKOPUCTaHUIA TBIp Y/ BUHAXIA BUHAropona He
BUNNavyeTbcs. BukopnctaHHsa By ab-aKoro pesynbtarty TBOPYOI AiSNbHOCTI, 3a 3arafnbHuM
NpasuWiIOM, MOXEe MaTu Micue nuwe Ha nigctasi Jorosopy. [1o3anorosipHe BUKOPUCTaHHS
Takunx 06'eKTiB LONYCKAETLCS NULLE Yy BUNaakax, nepeadadyeHnx YUHHUM 3aKOHO4ABCTBOM.

Y Bynagkax, BU3Ha4YEeHNX 3aKOHO4aBCTBOM, Cy0'eKTOM aBTOPCbKMX Npas i Npas NnpoMKUCNOBOI
B/TACHOCTI MOXe cTaTu gepxasa. Tak, nicns 3akiH4eHHsa CTPOKY Aii aBTOPCbKOro npasa TBip
cTae HanbaHHsAM cycninbcTBa. BuHaxigHWK MOXe nepenaTtu BUKOYHE NPaBo Ha
BUKOPVCTaHHS BUHAxXoA4y Aep>KaBi Ta iHWKM KOPUANYHUM ocobam.

§ 3. BigMiHHOCTI Yy LMBiNbHO-NPaBOBOMY peryntoBaHHi BiAHOCUH,
NOB'A3aHNX 3 TBOPYOIO AisINIbHICTIO

Y UMBINbHO-NPaBOBOMY PErytOBaHHI BiAHOCWH, NMOB'SI3aHNX 3 TBOPYOIO HisSNbHICTIO, 6arato
iICTOTHMX BigMiHHOCTe. MNepenyciM e pisHi 06'ekTn BigHOCKH. Tak, 06'€KTOM aBTOPCbKUX
BIOHOCVH € TBOPW y ranysi nitepatypu, Hayku, MUCTeLTBa, 30KpemMa CcTaTTs, MOHorpagis,
avceprauisa, KapTuHa, My3u4Huin TBip, CKynbnTypa, TBip apxitekTypu, dooTorpadis.

O6'ekT NPOMUCNIOBOT BNACHOCTI OXOPOHSIE NAaTEHTHE 3aKOHOAABCTBO. MNUTaHHSA NPo Te, YK BCi
BIOHOCVIHW, WO BUHUKAIOTb Y cdpepi HayKOBO-TEXHIYHOT TBOPYOCTI, PEryiolTbCA NaTEHTHUM
3aKOHOAABCTBOM, He 6e3cnipHe. CkaxiMo, 3akoH YkpaiHu "MNpo 0XOpoHy NpasB Ha copTu
pocnuH" 1993 p. nepenbayae NpaBoBy OXOPOHY COPTIB Y DOPMi MATEHTY, XO4 HOBUIA COPT He
MOXHa Ha3BaTu BUHaxX04OM, MPOTe Le pe3dynbTaT TPMBaNoro TBOPYOro rnouwyky.
HaykoBo-TexHi4yHa iHpopMaLis sk pe3ynbTaT HayKOBO-TEXHIYHOT TBOPYOCTi € 06'eKTOM npaea
BNACHOCTI, MPOTE Ha Hel He BUAAalnTbCa NPaBOOXOPOHHI OKYMEHTH.
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Pospin IV. lNpaBo iHTenekTyanbHoOi BnacHocTi (naBa 24. LiusinbHO-NpaBoBe perynioBaHHs BiAHOCWUH, MOB'S

Kono uuBinbHO-NpaBoBMX BiAHOCWH, WO CKNafaTbCcsa y cdpepi HayKOBO-TEXHIYHOT AiSNIbHOCTI i
XY 0OXHbO-TEXHIYHOI TBOPYOCTI, 4OCUTb WKNPOKe. BOHO 0XONNto€e BiAHOCUHWN 3i CTBOPEHHS |
BMKOPUCTAHHS BUHAXO0iB, MPOMUCIOBMX 3Pas3KiB, paLioHanidaaTopCbKux Npono3uLii, TOBAPHNX
3HakiB, KOPUCHUX MOAENEN, 3HaKiB 06CNyroByBaHHS, HOBUX COPTIB POCNNH, HOBMX Nopig
TBAPWH i NTULI, HAYKOBO-TEXHIYHOI IHGDOPMALLi, KOMMNEKC pe3yibTaTtiB TBOPYOI OiiNbHOCTI, WO
CTOCYETbCS €NeKTPOHHO-064NCIOBANbHUX MAWWH TOwWwO. Llel nepenik HEBMYEPMNHWIA, BiH
MOCTINHO MOMOBHIOETHLCS.

BioMiHHiCTb 06'ekTiB 3yMOBOE 0COBNMBOCTI X MPaBOBOi OXOPOHW. 115 HaaaHHS NPaBOBOI
OXOPOHM 06'eKTaM NPOMUCNIOBOI BNACHOCTI YNHHE 3aKOHOOABCTBO nepenbayae ix nonepenHio
KBanigikauito SK Takux i HACTYNHY Oep>XasBHYy peecTpauito. Jlnwe nicng BUKOHAHHS LnX
npouenyp 3asBHMKaM BUAAIOTbCS NPaBOOXOPOHHI LOKYMEHTU y ¢hopMi naTeHTiB abo CBiZOUTB.

OT1xe, ons ogep>XaHHs NPaBoBOT OXOPOHM 06'eKTa NPOMMCNOBOI BNACHOCTI HEOOXiAHO NoaaTu
3asiBKYy 00 naTeHTHOro BigomcTea YkpaiHu (abo Ha nignpueMcTBo, ne 3pobneHo
pauioHanisaaTopcbky Nporno3uito). 3asaska Mae NPONTN HaNeXHy ekcnepTunsy, Npono3nuis —
BigNoBigHY kBanidpikauito. [licns nep>XxasHOi peecTpauii aBTOPOBi BUAAETLCS BiAMNOBIOHWIA
NMPaBOOXOPOHHUIA NOKYMEHT. Be3 3aiicHeHHs 3a3HayveHmx onepadii 06'ekTy NPoOMMCNOBOT
BNACHOCTI MpaBoBa OXOPOHA HE HALAETbCS.

O6'ekTH, WO OXOPOHSIOTLCS aBTOPCHKMM NPAaBOM, 4715 04ePXaHHS MPaBOBOT OXOPOHU He
noTpebyloTb NOAAHHSA cneuianbHOT 3asBKW, NPOBEAEHHS EKCNEePTU3N i AepXaBHOI peecTpaldlii.
Ha pesynbTatn OyxOBHOI TBOPYOCTI NPaBOOXOPOHHI AOKYMEHTU He BuaatoTbcs. [Ins
04ep>XaHHS NPaBOBOi OXOPOHM LUX 06'eKTiB 4OCUTb HanaTh iM 06'eKTUBHY MaTepianbHy

Popmy.

ICTOTHOIO BIAMIHHICTIO LMBiNIbHO-NPABOBOT OXOPOHM Pe3ynbTaTiB OYXOBHOI i HAYKOBO-TEXHIYHOT
TBOPYOCTI € Pi3HI CTPOKM Aii aBTOPCbKOro i NaTeHTHOro npasa.

MNpaBa aBTOPCTBA, NPABO Ha iM'sl, NPaBO HA HEAOTOPKAHHICTb TBOPY HE 0OMEXYIOTbCS
cTpokoM. ABTOp Byb-5SKKOro TBOPY Hayku, nitepaTypu i MUCTELTBA Y1 06'eKTa NPOMUCIOBOT
.BNACHOCTI 3aN1WAaETbCa TakuM He3aneXxHo Big TOro, KoOnm noro cTeopeHo. lNpasa asTopcTea
OXOPOHSAKTHCS BiYHO.
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Pospin IV. lNpaBo iHTenekTyanbHoOi BnacHocTi (naBa 24. LiusinbHO-NpaBoBe perynioBaHHs BiAHOCWUH, MOB'S

MNpaBo Ha iM'S TaKOX HiSIKMM CTPOKOM He 06MeXeHo. Sk | npaBo aBTOPCTBA, BOHO Hie
6e3cTpokoBe. Pi3Hnus nonsrae nuwe B TOMy, WO 32 aBTOPCbKMM NPaBOM aBTOP MOXeE
BUMYyCKATW CBIlA i TBip y CBIT Nig BNacHWM iMeHeM, nig ncesaoHiMOM abo aHoHIMHO. Lo
cTocyeTbCs 06'eKTiB NPOMMUCIOBOT BNACHOCTI, TO aBTOP Mae nuile Npaso NPOCUTM NPUCBOITY
CBOEMY BUTBOPY CBOE iM'S 4/ crieuianbHy Ha3BY.

|Hwi aBTOPCHKI MpaBa Ta NpaBa NPOMKCNOBOI BNACHOCTi 0OMeXeHi NeBHUM CTPOKOM gii. Tak,
3akoH Npo aBTOpPCbKe NMpaBo y CT. 24 nepenbdayae, Wo aBTOPCbKE NPaBo Ai€ NPOTAroM yCbOro
XUTTa aBTopa i 50 pokiB Micns Koro cMepTi, paxyrodm 3 1 CiYHS POKY, KM HAcTae 3a POKOM
CcMepTi aBTopa.

Y/HHMM 3aKOHO4ABCTBOM BCTAHOBJIEHO Pi3HI CTPOKM Ajii npas NPOMUCIOBOT BNACHOCTI Ans
Pi3HMX 06'eKTiB NPOMUCIOBOT BNACHOCTI. [aTeHTn Ha BUHAxXoA4M i HOBi COPTU POCIUH LilOTb
npoTsarom 20 pokiB 3 AHA HAOXOLAXEHHS 3asBKM [0 NaTeHTHOro BigomcTtea Ykpainu. [ateHt
Ha NPOMMCNOBMIA 3pa3ok BMaaeTbcs Ha 10 pokiB Bif JaTn HAOXOOXEHHS 3aaBKku. [1poTe
NaTeHT Ha NPOMMUCNIOBMI 3pa30k MoXe ByTn NOJOBXEHWI, ane He Binbw SK Ha N'ATb
HacTynHux pokis. CBiOOLTBO Ha 3HaK 4Ng ToBapis i nocnyr gie npotsrom 10 pokis Big natu
HaOXO4XEeHHS 3asiBKU A0 NaTEeHTHOro BiAOMCTBA i HA NPOXaHHS MOro BnacHMKa Ais ceigoursa
MoXe ByTn noJoBXeHa Ha HacTynHi 10 pokis.

ABTOpCbKE NPaBo, Ha SKe YMHHE 3aKOHO4ABCTBO BCTAHOBU/O NEBHi CTPOKWU MOro Aji,
3BOAMTbLCS 4O NpaBa Ha BMHAropody 3a BUKOPUCTAHHSA TBOPY Ym 06'ekTa NPOMUCIOBOT
BNlaCHOCTI. ABTOpM pe3ynbTaTiB TBOPYOI AiINbHOCTI MalOTb NPaBO Ha BMHAropoay, SKWwo
3a3HayeHi pesynbTaty byayTb BUKOPUCTAHI MPOTAroOM CTPOKY Aii aBTOPCbKOro npasa. Tak,
MMCbMEHHVK Mae Npaso Ha BUHAropogy, SKWo TBip BUKOPUCTOBYETLCSH 3@ MOr0 XUTTSH, a
crnankoemui asTopa — B Mexax 50 pokis nicng noro cmepti. BuHaropona 3a BUKOPUCTaAHHS
BUHaxXo0A4y 4u iHWoro ob'ekTa NPOMUCIOBOT BNACHOCTI BUMAYYETLCS 32 YMOBM, WO
BMKOPUCTAHHS Masno MicLe B MeXax CTPOKY Aii naTeHTy.

Mo 3akiH4YeHHi CTPOKY Aii aBTOPCbKOro npasa Yv npaea NPOMUCIOBOT BNACHOCTI TBIp 4M 00'exT
NPOMUCNIOBOT BIACHOCTI CTalOTb CyCNiNbHUM HaabaHHSM | MOXYTb BUKOPUCTOBYBATMUCS
Oynb-kum 6e3 3roam aBTopa i 6e3 Bunnaty aBTopCbKOi BUHAropoau.

MpoTe y cneuianbHi UMBINICTUYHINA NiTepaTypi XBaBO ANCKYTYETbCA NMUTAHHS NPO NPaBOBUM
pexXum pesynbTaTty iHTenekTyanbHoi gisnbHocTi. Cnpasa y ToMy, WO B 3aKOHOA4ABCTBI NPOo
iHTEeNneKkTyanbHy BNacHICcTb BinbWOCTi KpaiH CBITYy HA pe3ynbTaty TBOPYOCTI BUBHAETLCS NULIE
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Pospin IV. lNpaBo iHTenekTyanbHoOi BnacHocTi (naBa 24. LiusinbHO-NpaBoBe perynioBaHHs BiAHOCWUH, MOB'S

BMKJIIOYHE MPaBo Ha BUKOPUCTaHHS. [laTeHToBONOdiNeub He Mae npasa BNacHOCTI Ha
pe3ynbTar, WO OXOPOHSAETLCSA NATEHTOM, a NiIlEe BUK/IOYHE NMPaBo BUKOPUCTAHHSA LibOro
pesynbTaty. B Tolh Xxe yac 6inbwicTb AepXaB BU3HAE 32 TBOPLIEM 3a3HAYEHOr0 pedynbTaty
came npaso BnacHocTi. OTXe, NMMTaHHSA NOCTaE Tak: YM € pe3ynbTart TBOPYOCTI 06'eKTOM npaBsa
BNACHOCTI, YX TiNlbkn 06'EKTOM BUKJIFOYHOrO NpaBa BUKOPUCTaHHSI.

Llein myaniam y npaBoBiii OXOPOHi pe3ynbTaTiB iHTenekTyanbHoi OissnbHOCTI BigobpaxeHuii i B
3aKOHOLaBCTBI YKpaiHU Npo iHTenekTyanbHy BRacHiCTb. Tak, 3akoHn YkpaiHu "[1po aBTopcbke
npaso i CyMixHi npasa” i "[1po OXOPOHY Npas Ha COPTM POCNNH" BU3HAIOTb 32 TBOPLSIMU CBOIX
TBOPIB | CENEKLiNHNX OOCArHEHb Ta X NPaBOHACTYNHUKaMW NuLle BUKIOYHE Npaso Ha
BMKOPUCTAHHSA. 3aKOHU NPO MPOMUCNOBY BNACHICTb YKpaiHu 3a TBOpUSMM Ta iX
NpaBoOHACTYNHUKaMN BU3HAIOTb NPaBOo BIACHOCTI 3 yCiMa Hacnigkamu, Wo 3 Luboro
BMMIMBalOTb. BU3HAHHSA nNpasa BNacHOCTI Ha pe3dynbTaTu iIHTeNeKTyanbHOi OisIbHOCTI BU3HAE
TakoX 3akoH Ykpainu "lpo BnacHicTb" Big 7 ntotoro 1991 p..

Y npoekTi LUK YkpaiHn BU3HAETbCS nuile BUKNIOYHE NPaBo Ha BUKOPUCTAHHS pe3ynbTartis
IHTenekTyanbHOI OisiNbHOCTI.

OTXxe, ua OUCKyCis Mae He nule HayKOBO-TEOPETUYHE 3HAYEHHS, a 1 YNCTO npakTuydHe. He
BOAKOYNCH rMMBOKO B AaHy NONEMIKY, 3a3HA4YMMO, WO NPUXMUIbHUKN BU3HAHHSA Nuwe
BMKJIIOYHOrO Npasa AOBOASATb, WO pe3ynbTaTamMu iIHTENEKTyanbHOI OiSNbHOCTI HE MOXHa
BONOAITK, 60 Ui pe3ynbTaty He € MaTepianbHUMK NpeameTamy. Ha ue MoxHa BiZnoBicTK Tak:
c1.41 KoHcTtuTyuii Ykpainm nporonouwye: "KoxeH Mae npaso BONOAITA, KOPUCTYBATUCH i
pPO3MNopsAaXaTNCs CBOEIO BNACHICTIO, pe3ynbTaTtaMmn CBOET iIHTeNneKkTyanbHOi TBOPYOI
OissnbHOCTI".
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