MnaBa 14. 3piNCHEHHs Ta 3aXUCT LMBINbHUX Npas

§ 1. 3niNCHeHHs cy6'eKTUBHMX NpaB

3MicT cyb'eKTMBHOro UMBINbHOrO NpaBa CTaHOBNSATb MOXX /MBI Oii yNOBHOBaXEeHOi 0cobw.
OT1xe, cyb'eKT NPaBOBIOHOCKH WSIXOM 34iACHEHHS NEBHOT NOBEAiIHKM 3a40BO/bHSIE CBOI
notpebu Ta iHTepecu. Hanpuknag, 3MicT Npaea BNacHOCTI NONSIrae B TOMy, WO BACHMK
30iNCHIOE BONOAIHHS, KOPUCTYBAHHS | PO3MNOPSALAXEHHS CBOIM MaNHOM.

YacrTiwe y topnanyHiin nitepatypi nepeBaxae BU3HAYEHHS 3MiCTy Cy6'eKTMBHOroO npasa sk
CMOJNyYEHHS TPbOX MOX/IMBOCTEN: BUBHAYEHOI NMOBEAIHKM NPAaBOMOYHOI 0COOU, BUMOT M
YYMHEHHSI BU3HA4YeHUX il 3 6oKy iHWKMX (3000B's13aHNX) 0Ci6, 3BEpPHEHHS Y pasi noTpedu o
NMPUMYCOBOT CUMIN AEpPXaBHOro anaparty ang peanizadii iHwoi MoxnneocTi. CyTb Byab-9Koro
cy6'eEKTMBHOro NpaBsa B TOMY, WO BOHO 3aBX /AW € NPABOM Ha LWOCb, HA SKYCb LiHHICTb —
MaTepianbHy abo OyXOBHY, Lie i € MPaBO KOPUCTYBATUCS SKUMOCb 61arom y cycninbCTBi,
6narom matepianbHUM abo OyXOBHUM, abo i TUM i iHWKM. SAKWO NpaBo3aaTHICTb — Lie 3aBXAu
abcTpakTHa MOXNMBICTb ByTK Cy6'EKTOM LMBINbHUX NPaBOBIAHOCUH, MaTn cyb'eKTUBHI NpaBsa
Ta 0060B'S3KM, TO came cyb'eKTUBHE NPaBO 3aBXan KOHKpeTHe. Cyb'eKTUBHE LUBINbHE NPaBo
— ue Hacamnepen npaBo KOHKPETHOro cyb'ekta. Came KOHKPETHICTb, MEBHICTb € OCHOBHOM
pYCOI0, L0 XapakTepuaye NpaBoBy NPUPoLy Cy6'eKTMBHOMO LMBINbHOrO Npaea.

Cyb6'ekTUBHe npaBo, 3 0AHOro 6oky, € HEBIO'EMHOIO SIKiCTIO Cyb'ekTa NPaBOBIAHOCUH, a 3
iHWOro, nopsag i3 cy6'eKTMBHUM 0O0B'A3KOM, € CTPYKTYPOIO NPABOBIAHOCWH, AOr0 NpaBoBMM
3B'5I3KOM, BNnacHe nNpaBoBuMM BigHocuHamm. Cyb'eKTUBHE NPaBo HE MOXe iCHyBaTW No3a
npaeoBigHocuHamm. Ocoba BCTynae y NpaBOBiAHOCUHM ONS TOro, Wob 3a00BONbHUTU SIKYCb
KOHKPETHY NoTpeby, BUKOPUCTOBYOUM By ab-SKi MpaBOMipHI Wnsixu i 3acobwu. Mpu ubomy cnig
PO3pPI3HATY 3MICT Cy6'eKTUBHOrO Npasa Ta Moro peanisawito, PO3XOLXEHHS MiX SKUMU NONArae
B TOMY, WO 3MiCT Cy6'eKTUBHOr0 npaea MiCTUTb Yy cobi Nnwe MOX/IMBE KOHKPETHE MOBOAXKEHHS
NPaBOMOYHOI 0COOU, TOLI K 3AINCHEHHS NPaBa € BYNHEHHAM peanbHUX, KOHKPETHUX LN,
NOB'A3aHWX i3 NEPETBOPEHHSM L€l MOXIMBOCTI HA AINCHICTb. Lle MoXnnBe NoBOAXEHHS
npunyckae Hacamnepen MoX/MBICTb BilbHOro Bubopy cnocoby gin.

Cyb6'ekTBHE NpaBo — He cBOOOOA B paMKax 3aKOHy, a 3aKOHOM rapaHToBaHa ceobona, T06To
BM3HaHa NpaBoM, i TOMY MOX/IMBICTb CAMOCTIHO OiATW i NPUAMATK BONbOBI PillEHHS NiANSArae
0060B'sI3KOBII OXOPOHIi 3 60Ky Aepxasu. Y byab-sk0i 0cobu, y Oyab-ski cuTyadii, y TOMy YuChi
A y NpaBOBiAHOCKHAX, 3aBXAWN € NIWeE ABa MOX/MBI BapiaHTX NoBeAiHkK: abo misty, abo He
LisTn. TpeTboi MOXNUBOCTI B NPUpPOAi He icHye. [paBoMoYHa ocoba mMae nvwe ogHy
MOX/IMBICTb i3 MOMEHTY BCTYMNy B MPaBOBiIAHOCUHM — MOXX/IMBICTb 3a40BOJIbHUTM abo He
3a[0BO/IbHUTY CBOK NOTPEOy Wwnsaxom aii abo 6eanisnbHocTi. Lis MoXnMBICTb npunyckae
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6ynb-sKy KinbKiCTb BapiaHTiB MOBOAXEHHS, WO HE CynepeynTb 3aKOHOAABCTBY™.
Cy6'ekTMBHOMY MpaBy 3aBXAM BiANOBiAAE OPUANYHUIA 0O0B'S30K. 30KpeEMa, B 3060B'S3aNbHUX
NpaBoBiAHOCUHAX Cyb'eKTUBHOMY MpaBy KOPECMOHAye 060B'S30K BYMHUTU NEBHI Aii abo
yTpumaTucs Big HuX. Tak, 3a 4Or0OBOPOM MarHOBOro HaliMy HaiMoaaBeLb 3060B'A3yeTbCs
HapaTtu HaiMayesi MaHO y TMMYacoBe KOPUCTYBaHHA 3a nnarty. B cBow 4epry Harimay
30060B'A3aHWIN cnnadvyBaTu NnaTy 3a OpeHay.

Lii, wo ix 3piicHioe ynoBHoBaxeHa ocoba, Ha3nBatoTbCs cnocobamm 3QiNCHEHHS
cy6'eKTMBHOro npaea. 34iACHEHHS Tiel Yn iHWOoT il 3anexuTb Hacamnepen Bif xapakTepy
NpaBoBOi HOPMU. 3aKOH MOXE HaJaBaTu NPaBO YNOBHOBAXEHI 0COBi BUMHATU NUWE OOHY
KOHKPEeTHy hito abo BnbpaTtu cepef iHWmMX NeBHW BapiaHT noBeaiHkyM Hanpwvknag, 3rigHo i3
3akoHoM YkpaiHu "lMpo 3axncT npas CroxXusadis" nokynelb, BUSBUBLIN HEOOMIKUN YM
goanbcudpikadito ToBapy NPOTAroM rapaHTiiHOro abo iHWUX TepMiHiB, BCTAHOBNEHMX
0060B'A3KOBUMM NS CTOPIH NpaBniaMmn 4n 4OroBOpoOM, Mae Npaso 3a CBOIM BUOOPOM BuMaratm
BiO Npoaasus abo BUroToBnoBaya: a) 6e30nnaTHOro yCyHeHHst Henonikis ToBapy abo
BiALWKOAYBAHHS BUTPAT Ha iX BUNPABNEHHS CNOXUBAYEM YN TPETLOK 0CO00t0; 6) 3aMiHN Ha
aHanoriyHMn ToBap HaneXHoi SKOCTI; B) BiANOBIAHOr0 3MEHLWEHHS KYNiBebHOI LiHW; I') 3aMiHN
Ha Takuii camuin ToBap iHWOT MOAENi 3 BiAMNOBIAHMM NepepaxyBaHHAM KyniBebHOI LiHW; O)
pO3ipBaHHS [OroBOPY Ta BiAWKoAyBaHHSA 306MTKIB, SKMX BiH 3a3HaB. Y AaHOMy BMNALKY
ynoBHOBaxeHa ocoba Moxe obpaTtu O4MH 3 BapiaHTiB noBediHkK, nepenbayeHoi 3aKOHOM.

| HaBnakw, 3rigHo 3i cT. 352 LIK YkpaiHn y pasi HesiBku 3aMOBHMKA 32 O4EePXaHHSIM pedi,
BUrOTOBJIEHOI 32 OrOBOPOM NoOYTOBOrO 3aMOB/EHHS, MiAPSAHMK MA€E NPaBO NiCNA 3aKiHYEHHS
lWeCcTn MiCALIB 3 OHSA, KONW BiANOBIAHO 0O AOroBOpy pid Mae byTn 30aHO, i HACTYNHOro
LBOPA30BOro nonepenxXeHHs 3aMoBHMKa NPoL4aTy piv Y BCTAHOBEHOMY MOPSLKY, a BUPYHEHY
CYMy, 32 BUpaxyBaHHAM YCiX HaneXHnx NigpsaHUKOBI NnaTeXxis, BHECTU Y Oen0o3nUT AepXaBHoi
HOTapiasrbHOT KOHTOPW Ha iM'S 3aMOBHMKA. TaknuM YNHOM, NiIAPSAOHUK MAE NPaBO BYNHUTY NMLLE
OLHY Lit0 — npojaTtu piy 3a BUpaxyBaHHSAM YCix HaNneXHUX oMy nnaTtexis.

Y Deskux Bunagkax 34iicHeHHS Cy6'eKTMBHOMO Npasa MOX/MBE Nulle 3a 3roao ocobwm,
iHTepecu sikoi MOXyTb ByTK nopyweHi. 3okpema, Ans NPoAaxy YacTKuU B CMiNbHiA BNACHOCTI
npoaaseLb 3000B'93aHUI MOBILOMUTI Y MUCbMOBI (DOPMI PELITY YHACHWKIB CMiNbHOT
BNACHOCTI MPO HaMip NpoAaTu CBOK YaCTKYy CTOPOHHI 0cobi 3i 3a3HaYEHHSIM LiHW Ta iHWKX
YMOB, Ha SK1X npogae ii. AKWo pewTa y4acHUKIB CNilbHOT YaCTKOBOT BIACHOCTI BiAMOBUTbLCSA
BiZ 34iiCHEHHS NpaBa NpUBiNeeBoi kKyniBni abo He 3AINCHUTL LbOro npasa Wono 6yanHKy
NPOTSAroM OLHOrO MicsLS, a WOoLa0 iHWOro ManHa NpoTSAroM OecsATU OHIB 3 AHA oOepXaHHS
NOBiIOOMNIEHHS, MPOAABELb MA€E MPaBO NPOAATH CBOK YacTKy Byab-sikin 0cobi. AKwo Kinbka
YYaCHWUKIB CNinbHOT 4aCTKOBOI BNACHOCTI BUSABMAM BaxXaHHa npuabaTt 4acTKy B CNiNbHil
BNACHOCTI, NpaBo BMOOPY Nokynus HaaaeTbes npoaasuesi. MNpu npoaaxy YyacTku 3
NOPYLWeHHSM npasa NpuBINeeBoi KymniBAi iHWWIA y4aCHWK CMNiNbHOI BNACHOCTI MPOTArOM TPbOX
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MiCsILiB MOXX€e 3BEPHYTMCS A0 CyAy 3 MO30BOM MPO NepeBEnEHUSI HA HbOro NpaB Ta 060B'A3KIB
MOKYMuS.

Bunbip cnocoby 3aiicHEHHS Cy6'eKTUBHOrO Npaea 3aneXxunTb TakoX Bif METU, SKYy CTaBUTb
ynoBHOBaxeHa ocoba. Skwo BoHa xo4e, Hanpuknag, CBOE MaiHO nepepatun 6e3onnaTtHo, T0
pobuTb Le WNSXOM AapyBaHHS. Y pasi o4ep>XaHHS rpowoBoro ekBiBaneHTa yknaaae oorosip
KyniBni-npogaxy, a OTPUMaHHS iHWOro MainHa — OOroBip MiHW.

Bunbip cnocoby 3aiiCHEHHS NpaBa BUSIBNSIETLCS Y BYNHEHHI Lilh 0cobucTo abo Yepes
npeacrtasHyka Tak, 3a JOrOBOPOM OOPYYEHHS 0fHA CTOPOHA (MOBIPEHMIA) BYMHSE Bif iMEHI Ta
3a paxyHoOK iHWOT CTOPOHU (DOBipUTENS) NEBHI topuANYHI Aii. MNpu uboMy Tpeba MaTu Ha yBaai,
WO fesKi aii MoXyTb ByTn BUMHEHI nuwe 6e3nocepenHbo YNOBHOBAXEHOI 0COH010.

BonHouac, Hapaum MOXNUBICTb YNOBHOBAXEHIN 0CObi BUMHATM CyD'eKTUBHI LIMBINbHI Npasa,
3aKOH BU3Ha4vae Mexi 3aiicHeHHs iX. CtaTtTa 22 KoHcTuTyLii YKpaiHv BCTaHOBIOE, WO Npn
NPUAHATTI HOBUX 32KOHIB a0 BHECEHHI 3MiH A0 YMHHUX 32KOHIB HE [OMYCKAETbCS 3BYXEHHS
3MicTy Ta obcsiry icHytoumx npas i ceoboa. Lle nonoxeHHs aictano ceil po3BUTOK y CT. 23
KoHcTuTyuii YkpaiHu, 3rigHO 3 SIKOK KOXHa NnioanHa Mae npaso Ha BiNlbHWA PO3BUTOK CBOET
0COBUCTOCTI, SIKLLO NPW LbOMY HE NOPYyLWYTbCS Npasa i cBo60AM iHWUX Ntoaei. Takum YMHOM,
KoHcTnTyuis YkpaiHm pernameHTye MexXi 34iMCHEeHHS Npas.

3aranbHe NpaBunno, ke BCTAHOBIOE MEXi 3QINCHEHHS CYD'EKTUBHUX LMBINbHNX Npas,
MiCTUTBbCA y 4. 2 cT. 5 LK YkpaiHu, 3rigHo 3 KoK Npuv 34iINCHEHHI NpaB Ta BUKOHAHHI
060B'AA3KiB rpOMasiHM i1 opraHisauii NOBMHHI AOAEPXYBATUCS 3aKOHIB, NOBaXaTu MOpasbHi
NpUHUMNK cycninbcTBa. 3akoH Ykpainu "lMNpo BnacHicTb" nependayae npaBo BnacHuka
BUMHSATM WOAO CBOro MaiHa byap-sKi Aii, Wwo He cynepeyaTtb 3akoHy. BiH Moxe
BUKOPVCTOBYBATW MaHO ANs 3AICHEHHS rOCNOAAPCHKOT Ta iHWOT He 3a60POHEHOT 3aKOHOM
LiSNbHOCTI, 30Kpema nepegasatu oro 6e3onnatHo abo 3a nnaty y BONOLIHHS | KOPUCTYBAHHS
iHW1M ocobaM. BnacHuk, sikuii 3aiiicHiOe cBOT NpaBa, 30060B'S3aHMin He 3aBOaBaTy LWKOAN
HaBKONUWHbOMY CepenoBuLLY, HE MOPYLYBaTK NpaBa Ta OXOPOHIOBAHI 3aKOHOM iHTepecu
rpoMaasiH, opUaNYHMX ocib i oep>xasu.

Mpw 30iCHEHHI CBOIX NpaB Ta BUKOHAHHI 060B'A3KiB BNacHMK 3000B'S13aHMIN [OAEPXYBaTUCS
MopanbHux 3acaf cycninbcTea. OTXe, KOXHe Cyb'ekTMBHE NpaBo Mae cBOi MexXi. OCTaHHi
BM3HA4alTb Mipy MOXMBOT MOBEAIHKW YNOBHOBAXEHO» 0co3u. [1pn NopyLweHHi BCTaHOBNEHNX
MeX 3LiACHEHHS CY0'EKTMBHOMO NpaBa HacTaTb HECMPUSATNNBI NPABOBI HACNIAKW ANS
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nopywHwuka. Lle moxe 6yTn no3baBneHHs cy6'eKTMBHOMO LUMBINbHOrO NpaBa, CTArHEHHS Y
[0X0[4 oep>Xasu OTPUMaHOro 3a yrofoto, iHwi Hacniaku. Tak, noctaHosa 1neHymy BepxoBHOro
Cyay Ykpainm Big 28 kBiTHA 1978 p. i3 3MiHaMun, BHECEHUMM NOCTaHoBOIO neHymy "Mpo
CyOOBY MPakTUKy B cnpasax Npo BU3HAHHA yrog HedincHumn" Big 25 rpyanHa 1992 p.
nepenbavae, wo fis ct1. 49 LIK YkpaiHu nownproeTbes Ha yroaum, siki yknageHi 3 MeToto, Wo
SIBHO CyrnepeynTb iHTepecam gepxasu i cycninbcTtea. 1o HMX, 30KkpeMa, Hanexarb yroau,
CNPSIMOBaHi Ha BUKOPWUCTAHHS BCynepey 3akOoHy KONEKTUBHOI, AepXaBHOi abo 4mneice
NpUBATHOI BNACHOCTI 3 KOPUCNIMBOIO METOIO, BUKOPUCTAHHSA MaliHa, Wwo nepebysae y ix
BNnacHocTi abo KOPUCTYBaHHI, Ha WKoAy iHTepecaM CcycninbCcTea TOLO.

YnHHe umBinbHe 3aKOHOOABCTBO HE MICTUTb MOJTOXEHHS, SIKe PO3KPUBAE 3MICT Kateropii
"3N10BXMBaHHS npasom". Ane B Teopii UMBiNbHOro npasa pobutbcs cnpoba 3'acyBaTtui CyThb
uboro TepmiHa (B. M'pubaHos, O. MNywkiH). 3N0BXMBaHHA NPaBOM BUSIBNSIETLCS B TOMY, WO
ocoba, SKili oopManbHO HaneXxmuTb Cy6'eKTUBHE LUMBINbHE NPaBO, HEMPABOMIPHO Oro
30iMCHIOE.

MuTaHHS NPO NOHATTS 3N10BXMBaHHS NPaBOM 3aBX Ay 6yn0 NiACTaBOK YNCNEHHWUX OUCKYCI Yy
topnanyHin nitepatypi. Hanpuknan, M. M. Arapkos BBaxas, WO TOW, XTO KOPUCTYETbCS CBOIM
NpaBOM, HiIKOMY He 3anoAitoe WKoan. 3BiAcy He MOXe NTMCSA NPOo "3N0BXMBaHHSA NpasoM™. Lis
Te3a byna Bigoma e pyMCbKOMyY npaBy, BiAMOBIAHO A0 NOMOXEHb SKOro, Aii, Wo OUiHIoTHCA
SIK 3MI0BXMBAHHS NPAaBOM, € 3a MeXamu 34iNCHEHHS Npasa.

Ha nymKy iHWWX aBTOpiB MOHATTS "3N0BXMBAHHSA NPaBoOM" TEOPETUYHO BUMNpPaBOaHoO 2.
YnoBHoBaxeHa ocoba [onyckae He03BONEHE BUKOPUCTAHHS CBOro npasa, NopyLye Mipy i
BM I NOBELIHKN, BU3HAYEHI 3aKOHOM, MOCUNAI0YNCb NP LLbOMY Ha OOpMarnbHO HanexHe in
cyb'ekTmBHe npaBo. He matoun cyb'ekTMBHOrO Npasa, ynoBHOBaXeHa ocoba He MOXe HUM
3n10BXmBaTU. Ane, cnuparymcb Ha CBoe Cyb'eKTMBHE NpaBo, yNoBHOBaXeHa ocoba BUXOANTb
3a MeXi [O3BONEHOI NOBEAIHKN, TOOTO 3N0BXMBAE NPABOM. Y pasi HEHANEXHOro 34iCHEHHS
npaB NOPyLWYeTbCS 3aKOH. TOMY MOPYLWEHHS MeX Cyb'eKTMBHOIO Npasa Npw Moro 34iCHEHHI y
ps4i BUNaOKiB XapakTepu3y€eETbCs, K BXe 3a3Ha4anocs BuLLe, 3/10BXUBAHHAM NPasBoM'.
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§ 2. BUKOHaHHSA UMBINbHUX 060B'A3KIB

Cy6'ekTMBHOMY LMBINbHOMY MpaBy Bignosigae puanyHuii 06os'a3ok. B ocHoBi 060B's3Ky
nexarb NeBHi MatepianbHi h HemaTepianbHi 6nara, pesynbTaTu TBOPYOI AiANbHOCTI, MOCNYrY
Towo. 3060B'a3aHa ocoba NOBMHHA BYMHUTM NEBHI Aii (aKTMBHMI 060B'S30K) abo yTpmumaTucs
B HMX (MacmBHWIM 060B'A30K). MNpU BUKOHAHHI LMBINbHO-NPaBOBOro 060B'A3KY
3abe3nevyeTbCs iHTEPEC YNOBHOBaXEHOi 0cobun. BogHouac y umBinbHOMy 060B'S13Ky
BUpaXeHu iHTepec aepxasn. OCTaHHI BUSBNASETLCSA Yy TOMY, WO AepXaBa 3aiHTepecoBaHa y
NEeBHin NoBeLiHLi Cy6'eKTiB LMBINbHNX NPABOBIAHOCUH. TOMY Aep>XaBa BCTAHOB/IOE MEBHI
HOPMUM NOBEAIHKM (PIBNYHMX | OPUANYHMX 0Ci6. MeToro noBeniHkM 3060B'A3aH0T 0CobU €
NPUNMHEHHS topUANYHOro obos'a3ky. 3rigHo 3i cT. 216 LIK YkpaiHn 3060B'93aHHS
MNPUNUHSIOTLCA BUKOHAHHSAM, MPOBEAEHUM HaNeXHUM YuHOM. OTXe, BUKOHaHHS
LMBiNbHO-NPaBOBOro 060B'A3Ky MiANOPSAKOBAHO MNEBHUM NpUHUMNAM. BuaHavanbHum €
MPUHLMN HANEXHOrO i peanbHOro BUKOHaHHS 000B'A3KY.

MpUHUMN HaneXxHOro BUKOHaHHS 000B'A3KY 03Ha4ae, Wo MatoTb ByTK foAepXaHi BCi yMOBU
3060B's3aHHSA. Hanprknaa, 3a LOroBopoM KyniBni-npoaaxy nponaselb 3060B'S3yETbCS
nepenaTu ManHo y BNACHICTb NOKYMNUEBI, a NokyneLb 30060B'A3yeTbCSA MPUAHSATY MAAHO i
CNNaTUTK 32 HbOro NEBHY rPOLWOBY CyMy. 3a3Ha4yeHi 060B'sI3KM MatoTb By TN BUKOHAHI
BIAMOBIAHO 00 BCIX YMOB OOrOBOPY KyniBni-npoaaxy.

LLlofo HaneXxHoCTi BUKOHAHHSA 000B'A3KY cnig BMxoamTu 3i 3micty cT. 161 LIK YkpaiHwu, B skii
NiOKPEeCNoeTbCS, WO 3000B'A3aHHS MAOTb BUKOHYBATUCS HANEXHMM YAHOM Ta 'y
BCTaHOBJ/IEHMI CTPOK BIAMNOBIAHO OO BKA3iBOK 3aKOHY, akTa nnaHyBaHHS, [OrOBOPY, a Y pasi
BiOCYTHOCTI Takmx BKasiBOK — BifMNOBIAHO A0 BMMOr, WO 3BMYaAHO CTaBNSATbCS.

MPUHUMN HaneXHOro BUKOHaHHS 0O0B'A3KY CTOCYETbCS TaK0X MiICLS, CTPOKY Ta iHWMX YMOB.
3rioHo 3i ¢1.167 LIK YkpaiHn 3060B'a3aHHS Mae By T BUKOHAHO B TOMY MiCLLi, ike 3a3Ha4YeHO B
3aKOHi, 4OrOBOPI, aKTi MNaHyBaHHS, Ha NiACTaBi IKOro BUHUKNO 3000B'A3aHHs, abo BMXO4AYM i3
CYyTi 3000B'siI3aHHS.

SAKWwo Micue BUKOHAHHS 3000B's1I3aHHS He BM3HA4Y€HO, BUKOHAaHHA Mae 6yTI/I nposeneHe:
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a) 3a 3060B'13aHHSIM NepeaaTn byaiBnto — 3a MicLe3HaxoaXeHHsM 6y aiBni;

6) 3a rpowoBMMK 3060B'A3aHHAMM (KPiM rPOLIOBUX 3000B's1I3aHb OpraHisadiil) — 3a MicLeM
NPOXMBAHHS KPeAMTOopa B MOMEHT BUHUKHEHHS 3000B'3aHHS, a SIKLWO KPeanTop Yy MOMEHT
BUKOHAHHS 3000B's13aHHS1 3MiHVB MiCLIE NPOXMBAHHS | NOBiAOMMB NpPo Lie 60pXHMKa, TO B
HOBOMY MiCLIi NPOXWBAHHSA KpeanTopa 3 BiJHECEHHAM 3a paxyHOK KpeauTopa BCix BUTpar,
NoB'A3aHUX 3i 3MIHOIO MiCLIS BUKOHAHHS;

B) 3@ BCiMa iHWMMM 3000B'A3aHHSIMM — 3a MICLLIEM NPOXMBAHHS BOPXHMKA, a AKWo 60PXHUKOM
€ topuanyHa ocoba — 3a ii MicLe3Haxo4 X EHHSIM.

CTpok BMKOHaHHS 060B'A3KY Mae BaX/MBe 3Ha4YeHHs. BiH Moxe 6yTun BCTaHOBNEHWA
CTOpPOHaMM NpaBoBiAHOCUH abo 3aKOHOM. Hanpwvknan, cTpok foroBopy MaiHOBOIO HaiMy
BM3HAYAETbCS 3@ MOrOAXEHHSIM CTOPIH, SKWO iHWe He BCTAHOBNEHO YUHHUM 3aKOHO4ABCTBOM.

CTpoK Ans BUKOHaHHS 000B'A3Ky MoXe OyTn BCTaHOBNEHWIA 3aKOHOAABCTBOM. Tak, 3aMOBHIK
3060B's13aHMn 3abpaTu pid, BUrOTOBNEHY 32 NOrOBOPOM NOOYTOBOro 3aMOBNIEHHS Y CTPOK,
BU3HAYEHWIA Yy [OroBOpPI. SAKLWO BiH LbOro He 3pobuB, TO NO 3akiHYeHHi 6 MicsLIB 3 OHSA, KONK
BiZANOBIAHO [0 noroBopy poboTa mae ByTn 3aBeplieHa, NiAPSAHNK MiCNs ABOPa30BOro
nonepenxXeHHs 3aMOBHMKa MOXe peanidyBaTu BUrOTOBMIEHY pid. Y faHOMy pasi MaloTb MicLe
LBa TEPMIHVN BUKOHAHHS 0OO0B'SI3KY: NEPLWMA — NOroAXEeHUA CTOPOHAMM B AOMOBOPI, APYruii —
BCTaHOBJ/IEHWI 32KOHOM.

CTpok BMKOHaHHS 060B's3Ky Moxe 6yTn 06yMOBNEHWI BUMOr OO YNOBHOBaXeHoi ocobu. Tak,
ocoba, sika nepenana mariHo [1ns 36epiraHHs, Mae npaBo B Oyab-sKUiA Yac BUMaratu ue MaiiHo
BiZL OXOPOHLS, @ OXOPOHELb 3000B'I3aHNA NOBEPHYTM MAHO 3@ NEPLLOO BUMOTOH0
YyNOBHOBaXeHOT 0cobu, He3aneXxHo Bif CTPOKY 3bepiraHHs.

JlocTpoKoBe BMKOHaHHS 0060B'sI3kKy MOXXe ByTu y BUnaakax, nepenbadyeHnx 3aKoHOM,
LOroBOPOM abo BMNAMBATM i3 CyTi 3060B'A3aHHS. [Npn LbOMY AOCTPOKOBE BUKOHAHHS
LOMNYyCKaeTbCs y BUNaakax, nepenbayeHnx 3akoHOM abo [OroBOPOM, a TakoX 3a 3rofioHo
KpeamTtopa. [MpoCcTpOYEHHS BUKOHAHHS LIBINbHO-NPABOBOro 060B'SA3KY MOXE CNPUYUHNTI
HEeCnpuaATIMBI MaHOBI HACNIOKW ONS NOPYLWHKKA.
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Sk NnpaBuno, BUKOHaHHS 060B'A3KY He 3AiCHIOETbCSA YacTuHaMu. Afne yrnoBHoBaXXeHa ocoba
Ma€ NpaBo MPUAHSTN BUKOHAHHS YaCTMHaMK, SKWO iHWe He nepeabayeHo 3aKkOHOM, akTOM
nnaHyBaHHs, 4OroBopoM abo He BUMMBAE i3 CyTi 3000B'A3aHHSI.

3 Ha3BaHVM NPUHLMIMOM TiCHO MOB'SI3aHWIA MPUHLMM peanbHOro BUKOHAHHS 0060B'S3KY.
OcobnuBe 3HaYeHHS 3a3HAYEHMIA MPUHLMN MA€E B rOCNOAAPCbKUX BifHOCUHAxX. He 3aBxan
cnnata WwrpadoHMX caHKLiA MOXe 3a40BONIbHUTY iHTepecK cyb'ekTa rocnoaapcbkoi
nisnbHoOCTI. TOMy BaXnmMBe Micue nocinae BUKOHaHHS 060B'SA3Ky B HATypi: nepeaatu pid,
BMKOHATW NEeBHi Aii.

[Mpy ubOMy NpaBo BUMAraTy BUKOHaHHS Y HaTypi Mae KpeanTop. bopXHWK He MOXe
BiZIMOBMTMCS Bif, BUKOHAHHS 000B'SAI3KY B HATYpi, KPiM BUNALKIB HEMOXIMBOCTI BUKOHAHHS,
nepenbayeHnx 3aKOHOAABCTBOM. SKILO NPUHLMM HANEeXHOro BUKOHAHHS 06YMOBOE
BUKOHAHHS 0060B'A3KY BifNOBiAHO [0 BCiX YMOB 3000B'A3aHHS, TO peanbHe BUKOHAHHS
CTOCYETbCS NuLe oaHiel yMoBM — npeameTa 060B's3ky. [ig ocTaHHIM po3yMitoTb NeBHi 6nara,
3 AKMMUK NoB'A3aHi 060B'a3kn. 3 Nnepenayeto npeameTa 3000B'93aHHS ab0 3[INCHEHHSAM iHWMX
Lili ynoBHOBaxeHa ocoba Habysae 6nar, siki CTaHOBNSITb METY LMBINIbHUX NPABOBIAHOCHH.

Micns HanNeXHoOro BUKOHaHHS KOPUANYHOro 060B'SI3KY NPABOBIAHOCKHU MiXX KOHKPETHUMY
ocobamu NPUNMHAKTLCS, OCKINbKN OOCATHYTa METa NEBHMX NPaBOBIAHOCKH. Y NOBHOBaXEHa
ocoba peanizyBana cyb'eKTMBHE NpPaBo, IKOMY BifNoBiAas NeBHWIA OPUANYHUA 060B'A30K.
OT1xe, HOCiEM UMBINbHO-NPaBOBOro 060B'sI3KY € 0coba, [0 KO 3BEPHYTO BUMOTY 3aKOHY abo
LOrOBOPY LWOA0 OoOepXaHHS NeBHOT noeeniHkK. Cy6'ekTaMmn BUKOHAHHS nacuBHUX 0O0B'S3KiB
€ rpoMaasiHu, KpUAnYHIi 0ocobwu i pepxasa. ManHoBa BigNOBiAaNbHICTb Y LUBINbHOMY Npasi
HacTae 3 OCArHEHHAM 15-piyHOro Biky. Ane ue He 03Hayae, Wo HEMOBHONITHI, SIKi HE JOCAr N
3a3Ha4YeHOoro Biky, MOXYTb MOPYyLWYyBaTW NAaCMBHUIA 0OOB'A30K yTPUMYBATUCS Big NEBHUX LilA,
3ab60pPOHEHNX 3aKOHOM.

Bin iMeHi nionpuemcTs, opraHisauiii Ta ycTaHOB 34IACHIOTb IopuanyHi 060B'SI3KM IXHI opraHu
(ompekTop, ronosa nNpasfiHHS Towo). [lepxasy y BiZHOCUHAX 3 iHWKUMK cyb'ekTamn npasa
NpeacTaBnsoTb YNOBHOBAXEHI Aep>XaBHi opraHu Ta ixHi nocanosi ocobu B Mexax
BCTaHOBJ/IEHOT KOMMETeHLUIi.

3rigHo i3 3akoHoM YkpaiHnm "Tlpo nepxasHy cnyx6y" nocanosumy ocobamm BBaXarTbCS
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KEepPIBHMKW Ta 3aCTYMHWKWN KEPIBHUKIB Aep>XaBHUX OPraHis Ta ix anapary, iHWi gep>XasHi
cnyx060BLUj, Ha SKNX 3aKOHamy abo iHWUMN HOPMATUBHMMK aKTaMun MOKNALEHO 3AiACHEHHS
OpraxisauinHo-po3nopsaaymx Ta KOHCY nbTauinHO-oopanynx oyHKUInA.

Takmm 4MHOM, fepxaBa peanidye npaea Ta BUKOHYe 0OOB'SI3KM Yepes3 CUCTEMY CBOIX OpPraHiB i
nocagosux oci6. BignosigHO BMKOHYBaTH LMBiNbHI 000B'S3KM MaloThb Aep>XaBHi opraHu Ta
nocanoBi 0cobu B MeXax BCTAHOBIEHOT KOMMETEHLIT.

Sk npaBmno, LUMBINbHO-NPaBOBUIA 060B'S30K, MOB'sI3aHMI 3 0c06010 rpoMaasiHUHA, BOPXHUK
Mae BMKOHyBaTu ocobucTo. Tak, cT. 389 LUK YkpaiHn 3060B's13ye NOBipEHOro BUKOHATM
LOPYYEHHS 0cobMCTO. Ane SIKLWO B 3aKOHI HEe 3aB0POHSIETLCSA BUKOHATW LIMBINIbHO-MPaBOBUIA
000B'30K TPeTbO 0CO60I0 Ta iHWe He BUNAMBAE i3 CyTi 3000B'A3aHHS, TO LOMNYCKAETLCS
NOKNaOeHHS BUKOHAHHS Ha Lo ocoby. Hanpuknan, Aorosip AOPYYEHHS, HE3BAXatOuM Ha A0ro
0cobuCTUiA xapakTep, Moxe ByTn BUKOHaHM 0cob010, Sika He € NoBipeHUM. 3okpema,
NOBipPEHWIA MOXe NnepenaT BUKOHAHHS OOPYYEHHS iHWI 0cobi (3aCTyNHUKOBI) nuwwe y pasi
KON BiH YNOBHOBAXEHWIA Ha Te AOroBOpoM abo NpUMYyLIEHNIA JO TOro CUNOK 06CTaByH 3
METOI0 3axXMCTY iHTepeciB OOBIpUTENS.

Y Deskux Bunagkax yrnosHoBaxeHa ocoba Moxe 3aMicTb cyb'ekTa Ta 3000B'93aHHS BUKOHATM
000B'A30K. ¥ TakoMy pasi Ha 3000B'A3aHy 0cOby NOKNanaeTbCs HOBUI OBOB'A30K —
BiZWKOYBATW NMOHECEHI YNOBHOBAXEHOK 0cob0to BUTpaTu. Tak, 3rigHo 3i cT. 344 LIK YkpaiHu,
KON NigpSAHUK BiACTYNMB Big yMOB AOrOBOPY, WO Noripwuno poboTty, abo 4onyCTMB iHLWi
Henoniku B poboTi, 3aMOBHUK Mae NpaBo 3a CBOIM BMOOPOM BuMaratu 6e3omnnaTHoro
BUNPABNEHHS 3a3HAaYeHNX HefoNiKiB y BiANOBIAHWI CTPOK abo BifowKOAyBaHHS NMOHECEHUX
3aMOBHWKOM HEObXiOHMX BUTPAT 3 BUMpPAaB/IEHHS CBOIMM 3acobamm HeponikiB poboTu, SKWo
LOrOBOPOM nepenbadyeHo Take NpaBo 3aMOBHKKA, abo BiAMOBIAHOMO 3MEHLIEHHS BUHAropoam
3a poboTy.

3akoHonaBCcTBOM NepenbayeHi Bunaaoku, Konm oboB'a30K BUKOHYE TpeTst ocoba 3a 3aKOHOM.
Hanpuknagn, Heponikv BUKOHaHHS pobiT abo BMKOPUCTOBYBaHMX Ans pobiT matepianis,
LOMyLWeEHi 3 BUHU niapsaHuka (abo cybninpsanHvka), ninpsoHUK Mae yCyHyTU 3a CBill paxyHoOK
(cT. 355 UK YkpaiHu). Takum 4nHOM, NpaBy 3aMOBHMKa KOPECMOHOYETbCS 000B'A30K
reHniapsaaHuka yeyHyTu Hegoniku, JonyweHi Npu BUKOHaHHI 6y aiBeNbHO-MOHTaXHUX PObIT sk
3 BNACHOI BUHW, TaK i 3 BUHM CyONiapsaHUKIB.

BukoHaHHSA O6OB'$I3Ky TpeTboto 0coboto npunNnHAE BIAHOCWHM 3 ynoBHOBa>XeHnM Cy6'€KTOM.
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Ane ue He 03Hauvae, WO BOPXHMK HaNeXHUM YYHOM BUKOHAB LMBINbHO-NPaBoBUi 060B'A30K.
Ocoba, sika BukoHana 060B'a30K Ha NiacTasi 3akoHy abo [OroBopy 3aMicTb BOpXHUKa, MOXe
3BEPHYTUCS 00 OCTAHHbOrO 3 PEr-pPecHOK0 BUMOrow. AHanoriyHa cutyauis, Konm conigapHuini
000B's30K BUKOHAB O4VH i3 6OPXHKMKIB. Y TakoMy pasi 3rigHo 3i cT. 175 LIK Ykpainm 60pXHuUK,
SIKWIA BUKOHAB cofigapHe 3000B'13aHHS, Mae NpaBo 3BOPOTHOT BUMOrM (perpec) Ao KOXHOro 3
pewTn 6OPXHKMKIB y PIBHIA YaCTUi, SKWO iHWe He BCTAHOBIEHO 3aKOHOM abo [0roBOpPOM.
OT1Xxe, BUKOHaHHS LMBiNIbHO-NpaBoBMX 0O0B'SI3KIB NOCiOae BaX MBE MiCLIe B CUCTEMI
NpaBOBOro perynoBaHHs. be3 HanexHoro BUKOHaHHS lopuanyHmMx 060B'A3KiB He MOXe By TK
peanizoBaHo cyb'eKTMBHE NpPaBo YNOBHOBaXeHOi 0cobu. OCHOBHI 03HaKWN HOPUANYHOIO
060B'A3KY:

a) IoPUANYHUIA 060B'I30K — LIe HEODOXiAHICTb NEeBHOT MOBEIHKM;

6) BMMOra neBHOI NoBeAiHKN 3a6e3neyvyeTbCcs 3aKOHOM;

B) BMKOHAHHS UMBiINbHO-NPaBOBOro 060B'si3ky Noe'si3aHe 3 Cy6'eKTUBHUM NpPaBoOM
YyNOBHOBAaXXEHOT 0cobMm.

Takmm YrHOM, pUANYHNIA 060B'A30K — Lie 3abeanedyeHa 3aKkOHOM HEeOOXiAHICTb NEBHOT
noBeAiHKM 0cobu, sika cnpsMoBaHa Ha 3A4iMCHEHHS BiANOBIAHOro cy6'eKTMBHOrO npasa.
CyKynHicTb cy6'eKTUBHIMX NpaB Ta lopnanyHmx 060B'sa3kiB 06yMOBIIOE NPABOBUIA CTATyC 0CObW.
BcTynatoun y pisHi BigHOCKMHK, Cy6'ekTM NpaBa 34iACHIOTb Cy6'eKTUBHI LMBINbHI NpaBa Ta
BUKOHYIOTb HOPUANYHI 060B'A3kN. TM caMuM peaniayeTbes iHTepec yrnoBHOBaXXEHOT ocobu.
BpaxoBytouu, wwo 6inbwicTb 3060B'A3aNbHNX BiAHOCUH MA€E ABOCTOPOHHLO-3000B'A3aNbHUI
xapakTep, MOXHa CTBEPAXYBaTN — cucTemMa cyb'eKTMBHUX LUMBINbHUX NpaB 3abe3neyye
3a00BOJIEHHS OXOPOHIOBAHMX 3aKOHOM iHTEPECIiB rpoMa” AsH, opuaNYHUX OCib i B KiHLEBOMY
NiACYMKY Oep>XaBW, OCKiNbKM OCTaHHS 3aiHTepecoBaHa y 3[iNCHEHHI Npasa YNOBHOBAXEHOK
ocobo1o.
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§ 3. 3abe3neyeHHsI BAKOHAHHA 060B'A3KiB

[0 ocobu, sika He BUKOHYE abo BUKOHYE HEHANEXHUM YMHOM IOPUANYHNIA 0BOB'30K, MOXYTb
6yTn 3acTocoBaHi 3axoaun npumycy. BogHo4yac, 3 METOK NMOCUNEHHS 3aXMCTY iIHTEpeCiB
YyNOBHOBAXXEHOT 0CobM, MOXYTb BUKOPUCTOBYBATWUCS OOOATKOBI CTUMY M, SIKi NONAraoTb Y
3acTOCyBaHHi cneuianbHMx 3acobiB, cnpsiMoBaHNX Ha 3abe3nedYeHHst BUKOHaHHS 3000B's13aHb.

Min cnocobamn 3abeaneyeHHs 3060B'93aHb PO3yMiloTb NepeabdayeHi 3aKkoHOM abo [OroBOPOM
cneuianbHi 3axo4M, NOKMKaHi 4OAATKOBO CTUMYOBATN BOPXHMKA L0 BUKOHAHHS
topnanyHoro oboB'a3ky, a y pasi Moro HEBUKOHAHHA — 3a40BONIbHUTN OXOPO-HIOBaHI 3aKOHOM
iHTepecu kpeguTopa.

3akoHoM 1o crocobiB 3abe3neyeHHs BiAHECEHO: HEYCTOKY (lTpad, NeHio), 3acTasy, NOPYKY,
3aBoartok i rapaHrTito. [NepeniyeHi cnocobn 3abe3neyeHHs pi3Hi 3a CBOIM XxapakTepoM, ane
BOLHOYAC MaloTb CNiNbHI 03HakW. Hacamnepen BOHW CAPSMOBAHI Ha HanexHe i nepenycim
peanbHe BUKOHaHHS 3060B'a3aHb. KpiM TOro, BOHM 3axumwatTb ManHOBI NpaBa kpeamtopa
LWASIXOM CTBOPEHHS YMOB N5 3340BOJIEHHS NOro iHTEPEeCiB, NOPYLWEHNX HEHANEXHUM
BUKOHAHHAM BOP>XHMKOM CBOIX IOpMANYHUX 000B'A3KIB. TakKMM YMHOM, CNocobu 3abe3neyeHHs
MaloTb rapaHTinHWUA xapakTep. Tak, 3acTaBsa fa€e 3MOry KpeaMTOpOBi 3a40BOSIbHUTHY CBOT
ManHOBI BUMOr 3 BAPTOCTI MarHa, ke € NnpeaMeToM 3acTasu.

Bn3HaHHSA OCHOBHOrO 3000B'A3aHHS HELIICHUM TArHe 3a COO0K HEYUHHICTb CNOCcoby
3abeaneyeHHs. MpunmnHeHHs OCHOBHOIO 3000B'A3aHHS NPUNUHSE Aito crnocoby 3abe3neyeHHs.

OpnHuM 3 HanowmrpeHiwnx BnaiB 3abeanedyeHHs1 3060B's13aHb € HeycTolKa. HeycToikoto
(wTpadhom, NeHeD) BU3HAETLCSA BU3HAYeHa 3aKkOHOM abo [OroBOPOM rpowoBa cyma, SKy
HOPXHUK Mae cnnaTUT KPeaUTOpPOoBi y pasi HEBUKOHAHHS abo HEHaNneXHOro BUKOHaHHS
3000B'AA3aHHS, 30KpeMa y pasi NPOCTPOYEHHS BUKOHAHHS.

3anexHo Big NpaBoBUX NiACTaB 3aCTOCYBAHHS HEYCTOWMKMN, OCTaHHS NOAINAETbCS HA 3aKOHHY
Ta OOroBipHy. 3aKOHHA HEeYCTOMKa BCTAHOB/IOETLCS Y HOPMATMBHUX akTax. 3aKOHOM
BU3Ha4aeTbCA i pO3Mip i BUNaaku, KOnm BOHa 3aCTOCOBYETbCSA. HeycTolika sk crnocio
3abe3neyeHHst BUKOPUCTOBYETHLCS Y BiAHOCUHAX SK (PiBNYHUX, TaK i OPUANYHMX 0Cib. Ane He
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LOMYCKAETbCA MOrOAXKEHHS MiX OpraHisauisiMu npo obMeXeHHs iXHbOi BianoBiaanbHOCTI,
AKWO PO3Mip BiANOBIAANbHOCTI ANS AAaHOro BuAy 3000B'a3aHb iMnepaTuBHE BU3HAYEHWI
3aKOHOM. Lle cTocyeTbCs 1 pO3Mipy HEYCTOMKN.

JloroBipHa HeycToika — Lie BU3Ha4YeHa CTOpPOHaMM y AOrOBOPI FpoWoBa CyMa, siky BOp>XXHMK
3000B'A3yETLCSA CNNATUTU KPEONTOPOBI y pasi HEHaNEXHOro BUKOHaHHS forosopy. Lle sBna
HEeyCTOWKM WNPOKO BUKOPUCTOBYIOTb Y AOrOBIPHUX BiOHOCKMHAX MiX rpoMagsaHamu i
topuanYHNUMN ocobamm.

3anexHo Big 0CO6NMBOCTEN BU3HAYEHHS PO3MIPY HEYCTOWKM Ta XapakTepy NopyLWweHHS
ICHYIOTb Taki PisBHOBUAM HEYCTOWKMK, Sk wTpad i neHs. Wrpad — ue HeycToika y TBEpOo
BU3HAYEHI rPOLLOBIi CyMi, SKa CTAryeTbCs 0A4HOPA30BO Y pasi HEBUKOHAHHSA abo
HEeHaneXHoro BUKOHaHHS 3060B's13aHHs. Tak, y pasi HeobrpyHTOBaHOI BiAMOBU BUKOHABLS
Lep>XaBHOro 3aMOBJIEHHS YKNACTW OepXaBHUA KOHTPAKT Ha NOCTaBKy NpoAayKuii ans
nepxasHuUx noTpeb y Bunankax, Konm oboB'A3KOBICTb MOro yknaneHHs BCTaHOBNeHa 3aKOHOM
Ykpainu "lMpo noctaekm Npoaykuii ona nepxaesHux notpeb” Big 22 rpyaHs 1995 p. Ta
HasIBHOCTi TEXHIYHNX MOXJINBOCTEN NOr0 BUKOHAHHS, BUKOHABELb Cniavye aepXaBHOMY
3aMOBHUKOBI WTPad y po3Mipi BAPTOCTI AepXaBHOr0 KOHTPaKTy.

MNeHs — Le HeycTolKa, sika 0O64YNCNETHCS Y BiACOTKOBOMY BiJHOWEHHI WOA0 PO3Mipy
nnartexy 3a KOXHWUIA feHb NPOoCTPoYeHHs. Hanpuknan, 3a HeCcBoe4acHe BHECEHHS NOKYynuaMu
4yeproBux nNnatexis 3a NpuadaHi B KpeanT TOBApKU 3 HUX HA KOPUCTb rOCnoaapoyoro
cyb'ekTa CTAryeTbcs NeHsl, sika obyMoBneHa 4OroBOPOM i He nepesuye 1/365 YacTUHM
3BMYaAMHOI CTaBKM 3a KPeauT Bif NPOCTPOYEHOT CYMM 32 KOXHUIA AeHb MPOCTPOYEHHS (n. 18
[MpaBun npooaxy ToBapie TPMBANOro KOPUCTYBAHHSA B KpeauT, 3aTBepaxeHux MiHicTepcTBOM
30BHILLHIX EKOHOMIYHMX 3B'A3KIB | TOprini YkpaiHn 18 rpyaHa 1995 p.).

3a CcniBBiAHOWEHHAM HEYCTOMKM | 30UTKIB PO3PI3HSAIOTb Taki BUAM HEYCTONKMN: BUKOYHA,
3anikoBa, anbTepHaTMBHA Ta WTpadgHa. 3a BUK/IKOYHOK HEYCTONKOIO CTArYETbCS Nuwe
HeycTonka. Lie Bua HeyCToMKu WMpoKo 3aCTOCOBYIOTb Y HOPMATUBHMX akTax, Lo
pernameHTyoTb OOroBOPY NEpPeBEe3EHHS.

3a 3aikoBOK HEYCTOMKOI CTSATHEHHIO NiANSArae HeycToika, a 36Tk BiAWKOAOBYOTHCS
BUHHOK CTOPOHOIO HE B MOBHOMY 00CA3i, @ NuLle B YaCTWHI, Ska He NOKPMTA HEYCTOMKOLO.

11/18



FnaBa 14. 3iNCHEHHSA Ta 3aXUCT LMUBINbHUX Npas

3a anbTepHaTUBHOK HEYCTOWMKOI YNOBHOBAXEHMW Cy6'eKT Mae NpaBo CTSArHyTU abo
HeycTolky, abo 36utkun. OTXxe, NpaBo BMOOPY HAKAETLCS KPEANTOPOBI.

3a WwTpadHO HEYCTONKOK CTATHEHHIO MiANAralTb y NOBHOMY 00CA3i HeycToMKa i 36MTKN.
Hanpwuknag, 3rinHo 3 3akoHoM YkpaiHu "Mpo nocTtaekum NpoaykLUii ons gepxasHux notpeb”
NPU HEBMKOHAHHI 3000B'A3aHb 3a AePXXaBHUM KOHTPAKTOM BMKOHaBELb, KPiM cnnaTu
HeyCTOWKMN, BiaWwKoAoBYe 36UTKM B MOBHOMY 06Csi3i, sikux Byno 3aBaaHoO HeHaneXXHuM
BUKOHAHHSAM 3000B'A3aHb.

YuHHe 3akoHopaBcTBo (cT. 205 LIK Ykpainu) nepenbayae npaso cyay, apbiTpaxxHoro i
TPETENCbKOro Cyay 3MeHLYBaTH PO3MIp HEYCTOMKN. 30KpeMa, SKWO HanexHa o cnnatu
HeycToiika (WwTpadd, NeHs) HAAMIPHO BENMKa NOPIBHAHO 3i 3bMTKaMun KpeamTopa, CyL MoXe
3MEHWNTY HEYCTONKY (WwTpadd, neHo). Mpu uboMy MatoTb By T B3SATI A0 yBarn: CTyniHb
BUKOHAHHS 30060B'A3aHHS 6OP>XHMKOM; MaiHOBWIA CTaH CTOPIH, SKi 6epyTb y4acTb y
3000B's13aHHi; HE TiNbKW MalHOBI, a i1 iHWI IHTEpecKu CTOPIH, WO 3acNyroByTb Ha yBary.
ApbiTpaxHuii abo TpeTencbknii Cyn y BUHATKOBMX. BUNALKax Mae Nnpaso 3 ypaxyBaHHAM
iHTEepeCiB CTOPIH, WO 3acCNyroByiOTb Ha yBary, 3MEHWMWUTN HANEXHY 00 Crniatn KpeanToposi
HEeyCTOWKY (WTpad, NeHto).

HactynHum Bnoom 3abesneyeHHs € 3acTtasa. Lleli cnocib 3abesneyeHHs perynioeTbes
3akoHoM YkpaiHu "lpo 3actasy" Big 2 XoBTHA 1992 p. BHacnigok 3actasu KpeanTop
(3acTaBofepxartesib) Mae Npaso B pasi HEBMKOHAHHS BOP>XXHNKOM (3aCcTaBOAaBLIEM)
3abe3neyeHoro 3actaBofasLeM 3000B'93aHHS, 0epXaTtu 3a40BOSIEHHS 3 BAPTOCTI
3acTaBNeHoro MamHa nepesaxHo nepeq iHW1MN KpeanTopamu. 3actasa BUHUKAE BHACIAOK
LLOrOBOPY YY 3aKOHY.

Y BifHOCMHaX MiX rpoMaasiHamy Ta topuanyHUMmM ocobamm WMpPOKO 3aCTOCOBYETLCS TaKUiA
cnocib, 3abe3neyeHHs, Sk nopyka. 3a LOroBOPOM Nopyku nopydmTtens 3060B'a3yeTbCs Nnepeq,
KPeaMTOPOM iHWOT 0cobu BianoBiaaT 3a BUKOHAHHS HEO CBOrO 3000B'S3aHHS Y MOBHOMY
06ca3i abo B 4aCTWHI.

Y pasi HeBUKOHAHHSA 3000B'A3aHHS BOP>XHUKOM KPeanTop Mae npaso npen'sBuT BUMOTY L0
nopyumtens. MNpy LbOMy NOPyYMTENDb BiANOBIAAE Y TOMY caMOMy 06Cs3i, K | BOPXHMK,
30Kpema 3a cnnary BiACOTKiB, 3a BigwkooyBaHHSA 30UTKIB, 3a cnnaTy HEYCTOMKMN, SIKLWO iHWe He
BCTAHOBNEHO AOroBopoMm nopyku. Ocobu, siki pa3oM nopydanucs, BianosinamnTb nepes
KpeamMTopoM conifapHo, SKLWO iHWe He BCTaHOBNEHO OOroBOPOM MOPYKWU. Y CBOIO Yepry

12/18



FnaBa 14. 3iNCHEHHSA Ta 3aXUCT LMUBINbHUX Npas

nopy4MTENb, SKMN BUKOHaB 3000B'si3aHHS1, HabyBae BCiX MpaB kKpeauTopa 3a LuMm
3060B'a3aHHAMN. KOXHMIA 3 KiNbKOX NOPYYMTENIB MAE NPaBo 3BOPOTHOI BUMOrM 00 6OpXHUKA
B PO3Mipi BUNNAYEHOT LM NOPYHYUTESIEM CYMMU.

Mopyka NPUMNUHSETLCS 3 NPUMNUHEHHSIM 3abe3neyyBaHoro Heto 3060B's3aHHS. [Mopyka Takox
MPUMNMHSAETLCA, SKWO KPEANTOP NPOTArOM TPbOX MICALIB 3 fHA HACTaHHS CTPOKY 3000B'A3aHHS
He Npea'siBUTb NO30BY [0 NOPy4MUTENs. SKWOo CTPOK BUKOHAHHS 3000B'S3aHHS He 3a3Ha4YeHui
abo 3abe3neyeHunii MOMEHTOM BUMOrU, TO Yy pasi BiACYTHOCTI iHWOI yroan BignoBiganbHiCTb
nopy4MTEns NPUNMHAETHLCS MO 3aKiHYEHHI OQHOMO POKY 3 AHS YKNAaLEHHS OOrOBOPY MOPYKMU.

Y BifHOCMHaX MixX rpoMaasiHamy 3acTOCOBYETbCS TaKOX Takuii BuA 3abesneyeHHs, sk
3aBpartok. [ig 3aBoaTkoM po3yMiloTb rPOLWOBY CyMy, WO BUOAETLCA OOHIEID 3 OOTOBIPHUX
CTOpPIH Y paxyHOK HaneXHnx 3 Hei 3a JOroBOpPOM nnaTeXis APYrii CTOPOHI Ha NiATBEPAXEHHS
yKNageHHs [0oroBopy i Ha 3abe3neyeHHs Noro BUKOHAHHS.

SKWo 3a HeBMKOHaHHA [OrOBOPY BiANOBIAANbHOKO € CTOPOHA, SKa fana 3aBnartok, BiH
3a/vaeTbCs y APYroi CTOPOHU. AKLWO 3a HEBUKOHAHHSA OOroBOPY BiANOBIAANbHOK € CTOPOHA,
sika ofepxana 3asAaTok, BOHA MOBUHHA CNNATUTW APYrii CTOPOHI NOABIMHY CyMy 3aBaatkKy.
Kpim Toro, ctopoHa, BignoeiganbHa 3a HEBUKOHaHHS [OroBOpY, 3060B'A3aHa BigwkoaysaTu
LPYriAi CTOPOHI 30MTKM i3 3apaxyBaHHSAM CyMy 3aBAaTKy, SKWO B AOroBOpPi He nepenbadyeHo
iHwWe.

3aBpatok cnif BiApi3HSATM B aBaHCy. ABaHC BUAAETHCS Yy paxyHOK MaibyTHix nnaTexis.
3aBpartok nigTBEPAXYE YKNaLeHHs AOroBopy i 3abesneyye Moro BUKOHaHHSA. 3aBaartok, Sk
NpaBuno, He BUKOPUCTOBYETHCS Y BiAHOCUHAX MiX lOpuan4HUMU ocobamu. Ane BiH Moxe ByTun
3acobom 3abesneyeHHs y BigHOCMHaxX MiX hidanyHMMK ocobamm Ta oprarisauismu. ns Toro,
wob nepenaHa cyma BBaxanacsi 3aBoaTkoM, Lie HeobxigHo 06yMOBUTY B yrogi.

CapaHTito sik cnocib 3abesneyeHHs 3060B'13aHb 3aCTOCOBYOTb BiAHOCUHAX MiX HOPUANYHUMN
ocobamu. BogHouac y ct1. 196 LIK YkpaiHn MicTUTbCS BKagiBKa, WO Ha rapaHTilo NOWKMPIOTLCA
npaBuna craTen, sKi CTOCYIoTbCS NOPYKMK.
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§ 4. 3axuct cyb6'eKTMUBHUX NpaB

MNpaBa i cBO6OAN MOAUHM, IHWNX YHACHWUKIB LMBINbHUX BiAHOCKH, 3a6€3Me4y0Tb KOXHOMY
MOXMBICTb BYTM caMOCTiiHMM cy6'ekTOM cycninbHOro XuTTs. epxasa 30608's3aHa
3abe3neunTn peanisauito i 3axncT cyb'ekTMBHMX Npas. CTOCOBHO rpomMansHuHa KoHCTUTyLis
YKpaiHu BU3Ha€e NpaBo KOXHOro 3axuwaTtu cBoi npaea i ceoboau, npasa i cBo6oAN iHWMX
NOAeN Bif NocaraHb, y TOMY YUCHi NOCAraHb Bif NPeaCcTaBHMKIB Bnaam abo nocanosux ocio.

B ymoBax nobynoBum NpaBoBOi Aep>XaBu OOHIEI0 3 rapaHTill Npas i CBOOOL YHACHUKIB LIMBINbHUX
BiOHOCWH € NpaBoBuii 3axmncT. CyTb NpaBoOBOro 3ax1CTy B NPaBOBIl NniTepaTtypi TPaKTyeETbCS
HEoQHO3HauHo.

Ha gymky I'. M. CTosikiHa npaBoBuMiA 3aXUCT BKNOYAE B cebe TP MOMEHTHU:

— BWAAHHS HOPM, SiKi BCTAHOB/IOIOTh NpaBa Ta 060B'A3kKW, BU3HAYaOTb NOPSAOK 34IACHEHHS
X, 3aXMCTY Ta 3aCTOCYyBaHHS CaHKLiN;

— RisANbHICTb cy6'eKTiB i3 3MICHEHHS | 3aXMUCTY CBOTX CyD'EKTUBHMX MpPaB;

— nonepeaxysanbHa OiNbHICTb AepXasu i rpOMafACbKMX OpraHidadin, a TakoX LiSNbHICTb 3
peani3auii NpaBoOBUX CaHKLLIN'.

B. I. TepTuwHikoB 3axMCTOM Npasa Ha3nBae Take 3MiNCHEHHS NpasBa Ta NepeTBOPEHHS
NpPaBOBIOHOCUH, IKe MOX/MBE NMLLEe 3 JOMOMOroK0 CrneLianbHOro AepxasHoro opraxy. Npu
LbOMY BiH MOCMNAETLCSA HA CUTYaLIlo, SKa CKNafaeTbCa Npu po3ipBaHHi Wby B opraHax
3AICY (HuHi B YkpaiHi gitote PAICn — opraHu peecTtpadii akTiB rpOMagsHCbKOro ctaHy) 3a
3a5BOI0 060X OPYXUH2.
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M. C. ManeiH BBaxae, o, NpaBoBui 3axXNCT — L& CUCTEMA IOPUANYHUX HOPM, SIKi CIPSMOBAaHI
Ha 3anobiraHHs NPaBOMOPYLWEHHIO Ta NikBigauilo Moro HacniaKis.

C. C. AnekceeB 00OepXYy€ETbCS OYMKU, WO NPaBOBMIA 3aXUCT — Lie AepXaBHO-NpuMycosa
LiSiNbHICTb, CIPSIMOBaHAa Ha NMOHOB/IEHHS MOPYLWEHOro npasa, 3abe3neyYeHHs1 BUKOHaHHS
lopnAnYHOro ob6oB'a3ky'.

3. B. PomoBcbka BBaxae, Wo "npaBoBuiA 3aX1CT — 3aBX M aKT, WO BXe Bindysca". Y neskux
BMMagkax ons peanisauii 3axogy Aep>XasHOro npuMycy A40CTaTHbO BUHECEHHS Cy00BOro
piweHHs. OcKinbkn B pilleHHAX NPO BU3HAHHA Npasa 4v po3ipBaHHS OOroBOpPY BiAMNoBigay He
NPUMYLYETHCSA A0 NEBHOT aKTMBHOT MOBEAiIHKMW, akT NPaBOCYAAs i NpaBoBUiA 3axMCT 36iratoTbes
y yaci. AKwo X Bignosigay npucyaXyeTbcs 00 NEBHOI NOBEMIHKM (MOBEPHYTU MalHo,
CrNaTnTn HeYCTONKY) — peani3auis Aep>XasHOro npuMycy opraHi4yHo nos's3aHa 3 BUKOHAHHAM
pilleHHs, 6e3 YOro NPaBOBMIA 3aXUCT HE MOXHA BBaXaTtu TakuM, Wo Binbyscsa?2.

[na nocsarHeHHs NPaBOBOro 3axucTy HeobxigHa nesHa npouenypa. ToMmy ocobnvBe 3HaYEHHS
Mae pe3ynbTar Uiel OiSIbHOCTI, KU BMPaXEeHW B akTi BiANOBIOHOMO Aep>XaBHOro opraHy.

[MpaBoBMIN 3aXNCT HEPO3PUBHO MOB'A3aHNIA 3 NPABOBOK OXOPOHO0. [1poTe, ue pisHi kaTeropii.
PigHnusa unx noHATb BU3Ha4YeHa B 3akoHi. Tak y ¢T. 5 LUK YkpaiHn naetbcsi Npo OXOPOHY
LUMBINbHUX MpaB, a y CT. 6 — Npo 3axMCT Ta cnocobun 3axncTy UMBINbHUX Npas..

Bcsika 3aiHTepecoBaHa ocoba Mae NpaBo B MOPSAKY, BCTAHOBNEHOMY 3aKOHOM, 3BEPHYTUCS A0
CyAdy 3a OXOPOHO CBOrO NMpasa i 3axMCTUTK MOro BiAnoBigHMM cnocobom, nepenbayeHnm cT. 6
LK YkpaiHn. 3a3HayeHa cTaTTs BCTAHOBJIKOE TaKi CNocobu 3axmcTy UUBINbHUX NPas:

— BU3HaHHA UUX MNpas;

— BiJHOB/IEHHA CTAaHOBULUA, WO iCHYBaNo A0 NOPYLWEeHHS npasa, i NPUNUHEHHS OiA, SKi
nopyLyloTb Npaso;
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— MPUCYAXEHHS 00 BUKOHAHHS 00B'A3KY B HATYpI;

— KOMMeHcauis MopanbHOi WwKoau;

— NpUNMHEeHHs abo 3MiHa NPaBOBIAHOCUH;

— CTSIFHEHHS 3 0cobu, sika nopyLwunna npaeo, 3asgaHnx 36uTkis, a y BMnagkax, nepenbdavyeHnx
3aKOHOM abo [OroBOPOM, — HEYCTOMKM (lWTpadpy, NeHi), a TakoX iHWuMm 3acobamu,
nependavyeHMmn 3aKOHOM.

Hanpwvknag, signosigHo 0o cT. 47 KoHcTuTyuii YKpaiHn XNTNoBsi npasa rpoMansH YkpaiHu
OXOPOHSIOTbCS 3aKOHOM. HixTO He Mo e ByTu BUCENEHWI i3 3aAMaHOr0 XUNOro NPUMILLEHHS
abo obMeXeHuiA y Npasi KOPUCTYBAHHS XUIUM NPUMILLEHHSIM iHaKWe K 3 NiACTaB i B MOPSAKY,
nepenbayeHoMy 3aKOHOM. SAKIWO rpoMansHuH 6e3 HanexHo BCTAHOBEHOrO NOPSAKY Y
BIACYTHICTb BNIaCHUKA XMUTNa NOCENSETbCSA B HbOr0, OCTaHHI Ma€e rnpaeo BiAMOBIAHO OO CT. 5 i
Ha nigcTasi cT. 6 LIK YkpaiHm 3axuctnti cBOE NpaBo TaknM cnocoboMm, SK BifHOBIEHHS MOro
CTaHOBMLLA, SKe iCHyBano A0 NOpYLEHHS Npasa, i NPUNNUHEHHS OilA, WO NopyLWyTb NPaso.
To6T0 BiH MOXe Npen'sBMTM NO30B 40 CyAy NPO YCYHEHHS NEPEWKOon KOPUCTYBAHHS XNTUM
NPUMILLEHHSAM WNSAXOM BUCENEHHS. [TpuiimMaloym BiANOBIOHUA aKT 3aXMUCTy NOPYLWEHOro
cy6'eKTMBHOro npasa, cy Mae 3060B'a3aTy NOPYLIHMKA HE NEPELKOAXATN KOPUCTYBaTUCS
B/TACHWKOBI XUNUM NPUMILLEHHSM Ta BUCENUTY MOPYLWHMKA 3 XWUNOro NPUMILLEHHS.

Sk BCsike cyb'eKTUBHE NpaBo, NPaBO Ha 3aXMCT BK/OYAE sK 3acobu MaTtepianbHO-NpPaBoBOro
xapakTepy, Tak i 3acobu npoLecyanbHO-NPaBOBOro xapakTepy, WO B3aEMOLiOTb. 3 TOHKU
30py MaTtepianbHO-NPaBOBOro 3MiCTY MPABO Ha 3axMCT HaAa€e YNOBHOBAXEHI 0cobi Tpu rpynu
MO IMBOCTEN: CaM0O3ax1CT ManHOBUX NpaBs Ta iHTEpPeCiB; 3aCTOCYBaHHS A0 NOpYLHMKA
UMBINbHUX NPaBOBUX 3ac0biB onepaTnBHOT Aii; 3BEPHEHHS 00 KOMMNETEHTHOrO Aep>XaBHOro 4u
rPOMafCbKOro opraHy 3a 3axmucTtoM CBOro npaea 3 BMMOrol 3acTocyBaTi A0 NPaBonopyLlIHNKa
3acobiB oep>XaBHO-NMPUMYCOBOr0 XapakTepy.

CaMo3axucT LUMBiNbHMX NpaB — Lie 3AiACHEHHS ynpaBoMoYe-HO 0cob0t0 He 3ab0POHEHNX
3aKOHOM Jili (pakTUYHOrO NOPSAKY, CNPSIMOBAHMX HA OXOPOHY MOro 0cobucTrx abo MainHOBMX
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iHTepecis. BiH 3aBXan 30iNCHIOETLCS NICNSA BUNHEHHS MPABOMNOPYLEHHS.

3acobu hakTMYHOrO XapakTepy, CPSIMOBaHi Ha OXOPOHY MpaB rPoOMaasiH Ta OpraHisaduii,
MOXYTb ByTuK SK NnepenbayeHi 3aKoHOM (y BULEHaBeAEHOMY NpuKnagi), Tak i BUnamBaTm 3i
3BMYaANHO NPURHATUX Y CYCNiNbCTBI 3ax0hiB Takoro poay. [poTe TyT cnig 3acTocoByBaTu
3aranbHe NPaBuo: 3aCTOCYBaHHS 3ac0obiB CaMO3axmUCTy AOMYCKAETLCH, AKWO Le He
cynepeynTb 3aKOHY i BiANOBigAE 3BMYANHO NPUAHATMM Npasunam.

Nin 3acobamm onepaTtyBHOI Aii po3yMitoTbCs Taki, oPUANYHI 3ac0bU NPaABOOXOPOHHOIO
NOPSIKY, SIKi 3aCTOCOBYIOTbLCSA A0 NOPYLIHMKA LUMBINbHUX NpaB Ta 060B'a3kiB 6eanocepenHbO
yrnpaBoOMOYEHO 0c060t0 63 3BEPHEHHS 3a 3aX1CTOM MNpaea O0 BiAnoBiOHMX YNOBHOBAXEHMX
opraHiB. 3asHayeHi 3acobun 3aCTOCOBYIOTLCS NULLE Y BUNAOKax, 3a3Ha4eHnX y 3akOoHi.

Mo NMBICTb 3BEPHYTUCS [0 KOMAETEHTHOIrO AEeP>XAaBHOro YW iHWOro opraHy 3a 3ax1ucTtom
CBOiX NpaB — HaneXxHe ynpaBoMo4YeHii ocobi npaBo Ha 3axuct. Came uei Buag peanisadii
ynpaBOMOYEHOK 0CO00I0 NpaBa Ha 3axmCT € OOHWM i3 OCHOBHMX.

Cy6'ekTMBHE NpaBO Ha 3axMCT BK/IIOYAE i 3aC0bU NpoLecyanbHO-NPaBoBoro nopsaky. Lle
neBHa npouenypa (Mopsaok) 3BEPHEHHS 32 3aXMCTOM MOPYLIEHOro npaea, 6e3nocepefHbo
BM3HayeHa 3akoHoM. Cioaun BXOAMTb Nnepl 3a BCe NpaBo Ha 3BEPHEHHS 3a CyN0BMM 3aXMUCTOM,
i HOCiEM LbOro NpaBa € KOXHWIA 3 y4aCHUKIB LUBINbHMX NPaBOBIAHOCKH Y1 By ab-sKa iHwa
3aiHTepecoBaHa ocoba.

[NpaBo Ha 3BEpPHEHHS 3a CyOOBUM 3aXMCTOM BKJIIOHAE HE TiNbKW NOAAHHS OO0 CyAy NO30BHOI
3asBu (41 ckapru), a n MOX/MBICTb NOAAHHSA OO0 Cyay 3yCTPI4YHOro rno30BY Yu 3anepeyeHHs
MPOTW HLOrO BpaTt yyacTb y PO3rnsgi cnpasu, KOPUCTYBATUCS NPOLECYaNbHUMMK NpaBamu,
BMMaratuy BUHECEHHS PilleHHs Ta Npaso BUMaraTu nNprMMycoBOro BUKOHaHHS Cy00BOro
piweHHs. KOXeH 3 unx eNeMeHTIB iCHY€E 3a HasiBHOCTi NEeBHUX NepenyMOoB, Y NEBHUX 4aCOBUX
MeXax i peani3yetbcs y NeBHin crneundivyHin goopMi.

MaTepianbHi Ta npouecyanbHi HOPMU, SiKi perynoTb cnocobu, opMK Ta NOPSAOK 3aXUCTY,
MaloTb €OANHY MeTy — 3a6e3neynT NOBHWUIA, BCEBIYHWIA, WBNAKWIA 3aXMCT CyD'eKTUBHOro Npasa
i CTAHOBNATb €ANHUIA KOMMNEKCHUI IHCTUTYT NPaBOBOro 3axucTy.
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