MnaBa 8. [iepxaBa ik Cy6'eKT LlMBiNbHOro npasa

§ 1. OepxaBa YkpaiHa — cy6'eKT LUBiNbHOro npasa

3akoH Ykpainu "lMpo BnacHicTb" 1991 p. 3akpinntoe 3a YKpaiHCbKOK OepXaBoto NeBHE MaliHo.
BoHO cTaHOBUTb OCHOBY T y4acTi y UMBiNbHO-NPaBoBUX BigHocMHax. OgHak gepxasa
MOPIBHSHO 3 TaKUMK Cyb'eKTamm, ik rpOMaasiHn Ta KPUANYHI 0CObU, € MEHL aKTUBHUM
Y4YaCHUKOM LMBiNbHOro 060poTy, OCKiNbkM BiNbWwicTb CBOro MaiiHa BOHA 3aKpPinsoe 3a
Aep>XaBHMK NiANPUEMCTBAMM HA Npasax NOBHOIO rocnogapcbkoro BiAaHHS, a TakoXx 3a
Lep>XaBHMMN yCTaHOBaMU (OpraHisauisiMm) Ha npaeax onepaTuBHOro ynpaeniHHS. B ymoBax
PUHKOBOT EKOHOMIKW Aep>XXaBa Mae AisTn y NPMBaTHUX BiAHOCMHAX HE B €OHOCTI CBOiX
NONITUYHMX | rocnopapymnx PyHKUIn abo sik ocobnmenii cyb'ekT Npaea, a B
opraHizauinHo-npaBoBUX doopmax, afdekBaTHUX UMM BigHOCUHAM. Y npoekTi HoBoro LIK
YKpaiHu nponoHyeTbCs, Wo Aepxasa bepe yyacTb Y LMBiNbHMX BiGHOCMHAX SK lOpUAMYHA
ocoba nybniyHoro npaea. BoHa MoXxe CTBOpOBATM SK HOPMONYHI 0cobu nybniyHOro npaea
(yHiBEpcUTEeTH, NikapHi TOWO), TaK i Ha 3aranbHMX NiagcTaBax PUANYHi 0cobn NPMBaATHOrO
npasa (akUiOHepHi TOBapMCTBa TOLWO), SKi BU3HAOTLCS BNaCHUKaMu nepenaHoro im MmamHa. Y
3B'sI3KY 3 UUM Bignana HeobxigHICTb | BUBHAHHS 3a CTBOPEHMMU HEKD IOPUANYHUMK 0cobamMu
SIKOrOCb Cyporaty npas NOBHOMO rOCNOAAPCbKOro BiaHHSA Ta ONepaTMBHOro ynpasiHHS,
NOPOOXEHMX MNaHOBO-aAMIHICTPATMBHOK CUCTEMOIO rocnogapctea. CTBOpeHi AepXasoto
IOPUONYHI 0COOM AitoTb Y UMBINbHOMY 060POTI SIK CaMOCTIliHI Cy6'eKTU Bif, CBOrO iMeHi, a He Bif
iMeHi oepxasu.

EKOHOMIYHOO NepenyMOBOIO BUCTYNY Y LUMBINbHO-NPaBoBoMy 060poTi YKpaiHCbKOT AepXaBu €
He BCe MalHo, a Nuwe Ta NOoro YyacTuHa, ska He po3noLineHa MiX iCHYI04YMMU Ha CbOroAHi
LEepXaBHUMU LOPUANYHUMN ocobamm abo He € BnacHicTio ABTOHOMHOT pecnybniku Kpum ym
TepuTopianbHUX rpomag.

3aBaaHHs BCTAHOBNEHHS MaTepianbHOT OCHOBM (CybcTparty) YkpaiHCbkoi oepxasu
nepenbayae HeobOXiQHICTb BU3HAYMTUN KOHKPETHWIA cknag ii MalHOBMX (QOHAIB, WO He
pPO3MnoAineHi Mix gep>xaBHUMK opraHizauismn. [1o HUX MaloTb ByTY BiOHECEHI Nepll 3a Bce
6100 XKETHI KOWTKY (Lep>XaBHUA B10AXET), a TaKOX iHWi MaTepianbHi LiHHOCTI.

YKpaiHcbka fepxaBa sk cy6'ekT LMBiNbHOro Npasa, Wo Mae BifoKpeMeHe Bif iHWKX cyb'ekTiB
MalHO, HeCe TakoX CaMOCTIHy BiAnoBiAanbHICTb 3a CBOIMU 3000B'a3aHHsSMK. [lepxasa He
BiZNOBIAa€ 3a 3000B'A3aHHAMMN AEPXABHUX OpraHi3auiii, ki € opuanyHuMm ocobamu, a Ui
opraHisauii He BianoBigaTb 3a 3060B'A3aHHAMU aepxasu (cT. 33 LIK Ykpainn).
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[epxaga sik cy6'exT LMBINbHOIO NpaBa Mae NpaBoAie3naTHICTb. Ane Ha BioMiHy Bif
NpaBoAIE3[aTHOCTI OPMANYHUX OCI6 NPaBOCYO'EKTHICTL AEpXaBu Mae yHiBepcanbHUiA
xapakTep. Ta ue e He 03Havae, Wo NpaBocyb'eKTHICTb AepXaBu Mae 6e3mMeXxHuiA xapakTep.
[ep>xaBa MoXe MaTu nuie Taki npaea Ta 060B'A3KM, SKi 4O3BONSE 3aKOH. Tak, Hanpvknag,
BOHA He Mae npasa KOPUCTYBaTUCS TOBAPHUM 3HAKOM.

LepxaBa peanisdye npaBocyb'eKTHICTb Yepe3 CUCTEMY CBOiX OpraHis, TOMy WO Mo3a IXHbO
LiSINbHICTIO BOHA AiSTY He MOXe. Bif iMeHi nepxasn — He3aneXxHoi YkpaiHn — y BiAHOCUHaX,
O PeryniooTbCs LUMBINbHUM 3aKOHOAABCTBOM, 6epyTb y4acTb OpraHu yrnpasniHHS
LepXaBHUM ManHOM, (PiHAHCOBI Ta iHWI cneuianbHO YNOBHOBAXEHI Aep>XaBoto OpraHu.
HaszeaHi 6104X€eTHi yCTaHOBM, XOM i € opuanYHUMKU ocobamu, AitoTb Y MaiiHOBOMY 006iry y
H6araTtbox BUNaakax Bif iMEHi oepXaBu.

[epxaBa TakoX BUCTynae cyb'ekTOM LUMBINbHOrO Npaea i y pasi konu ii opraHisauii 6epyTb
yyacTb y NpaBoBiOHOCUHAX, ane caMi He € lopuanyHuMmn ocobamn (Hanpuknag, Ypsan Ykpaiw).

§ 2. YyacTb AepxaBu y LMBiNIbHUX NpaBOBiOHOCUHAX

HesanexHa YkpaiHcbka Oepxasa 6epe y4acTb neplu 3a Bce y NpaBOBiAHOCUHAX BNAacHOCTI Ta
HWKX pevyoBmMX NpaBoBigHoCcUHax. [epxasa sk BNacHUK Ha CBill po3cyn BONOLIE,
KOPUCTYETbLCS | PO3NOPALAXAETCA MANHOM, SiKe T HanexuTb. [lep>XaBHy BNacHICTb
CTaHOBNATb: MAWHO, WO 3abe3neyye AisanbHicTb BepxoBHoi Pann Ykpaiiu Ta yTBOptoBaHMX
Helo ep>XaBHMX opraHie; MaiHo 36poiiHnx Cun, opraHis oep>xaBHoi 6e3neku, NPUKOPAOHHUX
i BHYTPILHIX BiiCbK; 0OOPOHHI 06'€KTW; EAMHA EHEPreTUYHa CUCTEMA; CUCTEMM TPAHCMOPTY
3aranbHoOro KOpUCTYBaHHS, 3B'A3KY Ta iHpopmaLii, o MaloTb 3aranbHOAEPXAaBHE 3HAYEHHS;
KOWTW AepXaBHoro 6oaxeTty; HauioHanbHuin 6aHk YkpaiHw, iHwi gep>xasHi 6aHky Ta ixHi
YyCTaHOBW i CTBOPIOBaHI HUMU KPeaUTHI pecypcu; Oep>XaBHi pe3epBHi, CTPaxoBi Ta iHWi gooHau;
MaWHO BULMX i cepenHix cneuianbHNX 3aknamiB Ta iHwe MaiHo. [lepxxaea Moxe 6yTu Takox
cy6'eKTOM cninbHOT BNACHOCTI 3a y4acTio BCiX cyb'ekTiB UMBINbHOro Npasa.
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[ep>xasa Buctynae cy6'ekToM LMBINbHOIO Npasa y NUTaHHAX BU3HAYEeHHS Aoni 6e3xas3sinHoro
MaiiHa, sike noTpannse y BnacHictb gepxasu (c1. 137 LIK Ykpainn), i HeButpebyBaHoi
3Haxigku, sika nepexoguntb y BnacHicte gepxasu (cT. 138 LIK Ykpainun). Y BnacHicTb nepxasu
HaoxoaouTb 6e3rocnogapHo yTpuMyBaHe mMaiHo (cT. 136 LIK Ykpainn).

LinBinbHi NpaBOBiAHOCKHM BNACHOCTI 32 y4acTiO Aep>Xasy BUHNKAOTb NPW PekBi3unLii i
KOHpicKaLii MarHa; NOBEPHEHHI BUyYEHUX OOPOroLiHHUX MeTaniB i KOWTOBHUX KAMEHIB Y
HaTypi Y1 BiOWKOOYBaHHI IXHbOT BAPTOCTI 0cobaMm, y Skux horo Byno Buny4eHo 3a NoCTaHOBO
BiZNOBIAHUX OpraHiB y pasi ix 3acynxeHHs 6e3 koHdickauii maliHa abo BMnpaBayBanbHOro
BUPOKY, ab0 3aKpuUTTS KpUMiHanbHoOi cnpasu (cT. 143 LIK YkpaiHn); CTArHeHHi B noxon,
Lep>XaBun MaiiHa, 0TPUMaHOro ocobamm 3a OKpeEMUMM BUOaMu HediicHux yrog, (ctatti 49 i 57
LK Ykpainw).

LepxaBa bepe yyacTtb y 3060B'i3aNbHMX NPaBOBIAHOCUHAX, 30KpeMa Bunyckae obnirauii
Nep>XaBHOoT NO3VKK, a yTPUMyBadi iX BCTYNarTb Y UMBINbHO-NPABOBI BiAHOCUHN 3 Oep>XaBsolo.
3060B'A3abHi BiGHOCWMHW BUHUKAIOTb 3 AEPXABHOr0 KPeauTy, BUMYCKY Ka3Ha4yemnCbkumx
3060B's13aHb TOLLO.

LImBinbHO-NpaBoBi BiAHOCUHM BMHUKAKTb TAKOX Y Padi CTArHEHHS Yy OX04 Aep>XaBu 3 0Cib,
3acyn>XeHux 3a BYNHEHHS 3N104MHIB, KOWTIB, BUTPAYEHUX HA CTaLioHapHe NikyBaHHS
noTepninux rpoMafsiH Npy 3anofisHHI WKOAN IXHbOMY 300PO0B'I0 Y pe3ynbTaTi 3T0YNHHUX LilA.
Taki NnpaBOBiAHOCMHM BUHMKAIOTb TakoX MpW BiAWKOOYBaHHI OpraHisauisamMm ta rpoMmansiHamum
306UTKiB, 3aANO4iISIHNX NOPYLIEHHSIM 3aKOHO4ABCTBA NPO OXOPOHY MPUPOAN.

YnHHe 3aKkoHOA4ABCTBO Nepenbayae psia niactas, 3a SKMMK AepXaBi NEPeXoasiTb NEBHi
NPaBOMOYHOCTI B ranyai npaea iHTenekTyanbHOi BNacHOCTI.

[epxaBa MoXxe BUCTynaTtu cy6'eKTOM LMBINbHOro Npaea 3i CNafkoBMX NPaBOBiAHOCKH
(Nnepexin 0O Aep>xaBu MaliHa 3a BiACYTHOCTI CNaAKoeMLUiB 3a 3aKOHOM abo 3a 3arnoBiTOM 4K
npwv BiAMOBI Big cnagwmHW TOLWO).
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