Paspen Il TEOPUS MNMPABA M'nasa 17 OCHOBbI NMPABA

17.1. NoHATHe npaBa

MNpaBo BO3HUKAET 06 BEKTUBHO HA ONPEeAEeNeHHOM aTarne pa3BUTNs 4enoBeveckoro obuwecTea
ONS YyNOPSA0YEHNS B3aMOOTHOWEHWIA Ntoaein n nx 06 beanHEHW, yHacTBYOWUX B
npoun3soacTBe, 06MeHe 1 NoTpebneHun matepuanbHbix 6nar, 6payHO-CEMENHbIX U TPYAOBbIX
OTHOLWEHNSX, B ynpaBneHun obiwectsoM. HopMbl NnpaBa CnoXunuce B pesynbraTe
npeobpa3oBaHNs MOHOHOPM — APEBHMX 00bIYAEB, BbipaXAOWMX KONNEKTUBHYIO BOIO
nepBoObLITHOM 06WKMHbLI (CM, 6onee nogpobHo rn. 2.1 4. 2), B npeanucaHns, oTpaxaouwue
MHTEpPEeChl N NOTPEOHOCTN coumnanbHbIX FPYNN 1 CNOEB, CTOSIWMX Y BNACTU.

MNpaBo ecTb COBOKYMHOCTb (CMCTEMA) HOPM, T.€. MPaBUN MOBeLEHNS Noaen B obwecTtse. 310
onpeneneHHbIe aTanoHbl, MOAENN YENOBEYECKOro noBeneHns, 0becneyeHHbIe
NPUHYOUTENbHBIM BO3AENCTBMEM rocydapcTBa. XapakTepHas 4yepra npasa — TecHasl CBA3b U
B3anMOO0OYCNOBNEHHOCTb BCEX OENCTBYIOWMX HOPM, X Hepa3pbiBHOE eaAnHCTBO. OOHWN HOPMbI
MOryT pas3BmBaTb, LOMOMHATb U KOHKPETU3NPOBaTb ApYyrue, CyXaTb UAN pacwmpaTb Ux
CMbICN U Cpepy OENCTBUS, yCTaHABNMBATb MCKIIOYEHMS 13 obWmx npasun n T.4.

MpaBo MOXHO Ha3BaTb AENCTBEHHbLIM PErYNSTOPOM OOLWECTBEHHbLIX OTHOLEHWIA, CPEOCTBOM
yCTaHOBNEHMs nopsiaka B obwecTtse. Takoe perynmpoBaHne OCyWecTBASEeTCS B HECKObKUX
goopmax. Bo-nepsbix, OHO NpeaoCTaBnseT, a Takxe obecrneyvnBaeT v OXpaHseT
onpeneneHHblie BO3MOXHOCTUN NOBEOEHMS Y4aCTHUKOB O0OLWECTBEHHbIX OTHOWEHNA —
cy6bekTUBHbIe NpaBa 1 cBoboapbl (Mpaso n3bupatb 1 ObiTb M3BPAHHBLIMK, 3aKNOYaTb
LOroBOpbI, BCTynatb B 6pak, ceobona cnoea u op.). Bo-BTopbix, ycTaHaBnnBaeT
HeobX0AUMOCTb TEX UMM UHBIX OeACTBUIA NO3NTUBHOIO XapakTepa — pPerynsaTuBHble
06513aHHOCTM (NNATWUTb HANOMW, UCNONHATb CNyXebHble 0653aHHOCTN, BOWMHCKWIA OONM U T.4.).
B-TpeTbux, 3anpelaet onpeneneHHble 4esHUS, KOTOpble BpeAHbl WM onacHbl ans obwecTtsa,
— HeraTyBHble 0053aHHOCTU (XyNIMraHCTBO, CNyXebHbIli noAasor, HapylweHne npasmnn
JOPOXHOro ABMXeHusa 1 T.4.). HakoHeu, npaBo npegycMaTtprBaeT Mepbl NPUHYANTENbHOMO
BO34ENCTBUSA NPY HapyWeHUn NpeannucaHnii npaBoBbiX HOPM — opuanyeckue caHkuuun. B
noboM cnyyae perynaTuBHbIA xapakTep NpaBa NpPOSBASETCS B YCTAHOBMEHUN, 0becnedyeHnm
N OXpaHe CyLWeCcTBYWNX B HEPa3pbIBHOM €OVHCTBE NpaB 1 0053aHHOCTENR OTAENbHbIX MWL,
nx 06 beaANHEHWNIA, rOCYAAPCTBEHHbBIX OPraHoOB, XO3SMCTBEHHbIX NOApPa3aeneHui.

Hopwmbl npaBa npuHuMaroTcs NMbo CaHKLMOHMPYOTCS FOCYLapCTBOM, HE MOTYT BOSHUKHYTb U
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cylecTBoBaTb 63 3aKOHO4ATENBHOMO PELEHNs FOCyAapCTBEHHOW BnacTu. Jpyrue xe
coumanbHble HOPMbI CO3aalTCs 06WecTBOM B Lenom (o0bbiyan, Mmopanb) nnbo Kakomn-To ero
4acTblo (KOpNopaTUBHbIE, PENUTMO3HbIE HOPMbI) 6€3 y4acTusi BNaCTHbIX FOCYAaPCTBEHHbIX
cTpykTyp. MpaBo ecTb eanHas cuctema HopM, KOTopble 0653aTefNbHbI NS BCEX,
HaxXOAOSWNXCS HA TePPUTOPUN rOCY1apcTBa, B TO BPEMS KaK ApYyrue HopMbl 06s13aTebHbl
NVWb ONS OTAENbHbIX COUManbHbIX rpynn noaein, nbo He SBNAOTCS BNACTHbLIMY,
KaTeropuyeckummn nmnepatmeamu ons scex. Kpome 1oro, opuanyeckne Hopmbl oopmManbHO
onpeneneHsbl, T.e. POPMyNMpPYIOTCS B 0PMUMNANBHBIX MUCbMEHHBIX OOKYMEHTAX (3aKOHbI,
ykasbl, cyaebHble npeueneHTbl 1 Ap.), OTAnYawWwmxcs Hanbonblwei CTENEHbIO YETKOCTH,
onpeneneHHoOCTN N KOHKPETHOCTU MO CPABHEHNIO, HaNpUMep, C Mopasblo, KOTOpas COCTOUT B
nepByto o4epenb 13 06LWMX NPUHLMNOB MOBELEHUS.

HakoHeu, xapakTepHas yepTa npasa NPOosIBNSETCS B TOM, YTO €ero npeanucaHuns
obecneunBarTCa NPUHYANTENBHON CUNOW rOCy0apcTBa, MPUMEHEHNEM KOPUANYECKUX
CaHKUWIA B cny4Yae ux HapyweHus. [lns aToro cywecTByeT cneumnanbHblii annapat Haa3opa u
KOHTPONS, pa3pelleHns CnopoB 1 Haka3aHns NpaBoHapyWNTENEn, BOCCTAHOBNEHNS
HapyweHHoro nopsiaka". [pyrue counanbHble HOPMbl OXPAHSKOTCA OT HapyLWeHWUiA apyrmm
cpeacTeamun. Tak, Mopanb obecneynBaeTcs 06WECTBEHHBIM MHEHVEM, pPeakumnein KONnekTunea,
a TakXe BHYTPEHHUMM CTUMYnaMun, TakMMmM Kak YecTb, CTblL, COBECTb.

17.2. NMpuHUMNbI NpaBa

[MpyHUMNBI NpaBa — 3TO OCHOBHbIE UOEN, PYKOBOSLWME MONOXEHNS, KOTOPblE ONpenensor
cofepXaHue 1 HanpasneHns NpasoBoro perynmposaHms. OHM KnagyTcs B OCHOBY CO34aHUS
N peanusaumn OencTByoWero

npaBa, OPUEHTMPOBAaHbI Ha JanbHEeWyo geMokpaTmaaumnio Bcex coep 0bWecTBEHHOM XU3HN,
oopMMpPOBaHNE NPaABOBOro rocynapcTea.
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MpyHUMNbI BEICTYNAOT B KAYECTBE CBOEOOPA3HOM HECYILE KOHCTPYKLIMU, HA OCHOBE KOTOPOWA
CO3[4al0TCS U Peann3yoTCs He TONbKO HOPMbI, MHCTUTYTbI UM OTPACAN, HO U BCS cucTema
npaea. OHKM cnyxaT cBoeobpasHbiMM OpUEHTMPaMK ONsi NPaBOTBOPYECKOW,
NPaBONPUMEHNTENbHON 1 NPaBOOXPAHUTENbHOW AEATENbHOCTY.

B 3aBmcuMoCTU OT chepbl pacnpoCcTpaHeHns BblAensaoT obluenpaBoBble, MEXOTPaCcNeBbIe U
oTpacnesble NpuHUunbI (puc. 17.1).

ObuwenpaBoBble NPUHLUMUMBI — 3TO, BO-NEPBbIX, WMPOKME coLManbHble, 3TWKO-NPaBOBble
Hayana NpaBOBOro PerynMpoBaHns (4emMokpaTuam, ycTtaHoBNneHne, obecrnevyeHune n oxpaHa
npaB IMYHOCTM, F'YMaHN3M, CNPaBenNIMBOCTb, 3aKOHHOCTb, paBHoMpasue, obecrnevyeHne
BEPXOBEHCTBA, BeAyllel ponn 3akoHa cpeamn Bcex UCTOYHUKOB npasa v ap.). Bo-BTopbix, 370
CCOOPMYNMPOBAHHbIE ELLE PUMCKMMUM FOPUCTaMM NPUHLIMMNbLI, OTpaxatwwme cneungunyeckmne
YyepTbl NpaBa kak CouManbHOro perynsatopa OTHOWeEHW (HanpuMep, HeaonyCTUMOCTb CCbITIOK
Ha HEe3HaHWe 3aKoHa, NpuaaHns eMy obpaTHOW CU/bl NPU YCTAHOBREHUN NNOO Y XXEeCTOYEHN
HakasaHusi, 3noynoTpebneHns NnpaBoM, BO3MOXHOCTM OblTb CyAbei B COOCTBEHHOM Lene,
Npe3yMnunst HEBUHOBHOCTW, NPaBKUia 0 TOM, YTO BCE COMHEHUS TPaKTYKTCS B MOMb3Y
0OBUHSIEMOrO, YTO HE MOXET ObiTb MPECTYNNEHNS U HakasaHus 6e3 3akoHa 1 ap.).

PaCCMOTleM no,upo6Hee HEKOTOpble N3 NPUHLINMOB!

« coumnanbHas ceobona. OCHOBHbLIM Ha4anoM NPaBOBOr0 PErynMpoBaHns B LMBUIN30BAHHOM
rocynapcTBe sIBNSIeTCA NPeAoCTaBNeHe ero y4acTHMKam MakcumanbHoi ceoboabl B Bbibope
doOpM TPYyLOOBOWN AeATeNbHOCTU, Npodheccm, MecTa XUTeNbCcTBa, BO3SMOXHOCTH
NONb30BaTbCS Pa3fMyHbIMM COLManbHbIMK YyCIyraMn rocyaapcTBa M YacTHbIX nl, CBOOOAHO
pacnopsxarbCs CBOMMM TPYAOBbIMM AOXO4aMK, y4acTBOBaTb B pacnpeneneHuny obwmx
coumanbHblx 6nar, UMETb NPABO Ha CBOKD AONO COBOKYMHO MPOWM3BELEHHOr0 NPOAyKTa, OblTh
3awuieHHbIM 0T 6e3paboTulbl 1 APYrMx coumanbHbiX KOHPNMKTOB. JaHHbIA NpUHLMN
rapaHTUpyeT coumanbHyo 3alWNIWEHHOCTb NNYHOCTU, NPEeNOCTaBNsSET peabHble rapaHTum
nns ceobonHomn n obecneyveHHo Xn3Hu. Bce rocynapcTBeHHble opraHbl 0683aHbl
obecneunBaTtb 1 OXpPaHSTb NpaBa 1 cBOHOAbI YenoBeka Kak BbiCWME CoLMalbHble LEHHOCTH
(Oeknapauns npas 1 cBobof Yenoseka);

* CnNpaBennmBoCTb, KOTOpasd o3Ha4aeT COOTBETCTBME MEX Y PO/bO LA B obuiectee n ero
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coumanbHO-NPaBOBbLIM MOMOXEHNEM. DTO COPa3MEPHOCTb MEXAY HOESHUEM M BO3OASHUEM,
MeX Ay 3aCNyXXeHHbIM MOBELEHNEM U NOOWPEHNEM, MEXAY MPECTYNNEHNEM U HAKa3aHWEM U
7.M. JlaHHbI NpuHUMN B Hanbonblue Mepe BbipaxaeT oblecounanbHyo CyWwHOCTb Npasa u
MOMCK KOMMNpOMMCCa MeXly y4acTHMKaMU MPaBOOTHOLWEHWA, MeX 4y rpaxdaHVHOM 1
rocynapCcTBOM, 3aKPEMNeHHOCTb B NMpaBe HOPM U MPUHLMMOB 06LWeYenoBe4YecKo Mopanu;

* IOPMANYECKOE PABEHCTBO rpaxaaH nepes 3akOHOM M CyAoM, MPOBO3riawarlee paBHbIi
NPaBOBOW CTATyC BCEX CyObEKTOB U Hawewee cBoe BonnouweHne B ¢T. 19 KoHcTuTyuun,
KoTopasi yctaHaBnmBaeT: «1. Bce paBHbl nepen 3akoHOM 1 cynoM. 2. focynapcteo
rapaHTUpyeT paBeHCTBO Npas 1 CBOOOL YenoBeka U rpaxaaHvHa He3aBncrMo 0T Nona, pachl,
HaUMOHaNbHOCTM, S3blKa, MPOUCXOXAEHNS, UMYLLECTBEHHOIO U AOXHOCTHOMO MONOXEHUS,
MecTa XWUTENbCTBA, OTHOWEHNS K PENUrUN, YOEXAEHWIA, MPUHALNEXHOCTY K 0OLWECTBEHHbIM
o6beOnHeHnsM, a Takxe apyrmx obctosTenbcTs. 3anpelatoTcst nobble opMbl
OrpaHMYyeHns nNpae rpax.aaH no npuMaHakam CounanbHON, pacoBoOW, HALMOHANbHOW, S3bIKOBOM
NN PENUTMO3HON NPUHAANEXHOCTU. 3. MyX4/Ha 1 XEHWMHA UMEIOT paBHble Npaea U
cB0OOObI M paBHbIE BO3MOXHOCTU ANS NX peann3aumm»;

* r'yMaHn3Mm, o3Havarowmin, 410 KOHCTMUTYLMS 1 3aKOHbI AONXHbI 3aKpPennsaTb, obecneymBatb u
OXpaHsATb NpaBa 1 cBoboabl YeNoBeka W rpaxaaHuHa, 3anpelwartb pasfnyHble OesHus,
nocsiralowme Ha Yenoesevyeckoe OCTOMHCTBO. O6 3TOM, B 4aCTHOCTW, CKa3aHo B CT. 21
KoHcTutyumm: «1. IJOCTOMHCTBO NIMYHOCTU OXPaHSieTCs rocynapcTBoM. Huuto He MoxeT BbiThb
OCHOB@HWEM L1183 ero ymaneHus. 2. HIKTo He OONXeH NoABepratbes MbiTkam, HACUINIo,
LPYroMy XeCTOKOMY M YHUXAIOWEMY YenoBe4Yeckoe OOCTOUHCTBO 0OpalleHnto nnm
HakasaHuio. H1KTo He MoXeT 6biTb 63 BOOPOBONBHOIO COrnacusa NOABEPrHyT MEAULIMHCKUM,
Hay4YHbIM 1 UHBIM OMbITaM»;

* eMoKpaTun3m, npe,unonararommm, 4YTO B NMPaBOBbIX HOpPpMax OO/>KHbI 6bITb 3aKpenneHobl
MEXaHN3Mbl N UHCTUTYTbl NPEACTaBUTENbHOIO N HENOCPEACTBEHHOIo HapoaoBnactTuns, C
MOMOLLbBIO KOTOPbIX rpaxXoaHe MOryTt y4actBoBaTtb B ynpaBneHUn rocynapCTtBeHHbIMU U
0bLWecTBEeHHbIMU Aenamu, 3aliniatb CBOU npasa n CBO60,D,bI;

* €IMHCTBO NpaB 1 0653aHHOCTEN, KOTOPOE BbipaxaeTCs B OPraHN4yeckor CBS3n 1
B3anMMO0OYC/IOBNIEHHOCTU NpaB 1 0653aHHOCTEN YHACTHUKOB MPaBOOTHOLWEHUIA — CyObeKkToB
npaBa — 1 03HA4aeT, YTO HET U He MOXeT ObiTb NpaB 6e3 06s3aHHOCTER K 06s13aHHOCTEN
6e3 npaBs; TO UM MHOE NPaBO MOXET ObiTb peanbHblM TOMbKO TOrAa, Korga yctaHoBneHa
COOTBETCTBYIOWAs eMy topuanyeckas 0653aHHOCTb. Tak, NpaBo rpaxaaHyuHa Ha nonyyeHve
HY>XXHOW eMy nHdpopMaunn peannsyeTtcs YHepe3 0053aHHOCTb COOTBETCTBYIOWMX CTPYKTYP
NpenocTaBnAaTb Takyko nHpopmaumo. Bmecte ¢ TeM 3aKOHOM OrOBOPEHO, 4TO, OCYLIECTBNSSA
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CBOM npasa, IMYHOCTb HE OO0JIXHa yweMn4aTb npaB U CBO6OD, MHbIX Cy6'beKTOB;

* cbefepannam, NpUCyWwmii ToNbko TEM NPaBOBLIM CUCTEMAM, KOTOPbIE XapaKTepHbl AN
denepaTuBHbix rocyaapcTs. OH 03HavaeT, 4To B AaHHOM oOlwecTBe AEACTBYIOT ABE CUCTEMbI
3aKkoHogaTenbCcTBa: obwedenepansHas n permoHanoHas. CylwecTByeT YeTkoe
pacnpeneneHne NonTHOMOYMA N NPpeaMeTOB BEAEHMS MeX Oy doefepauneli n ee cybbekTamu;

* OTBETCTBEHHOCTb 3a BMHY. B COOTBETCTBUM C 3TUM NPUHLUMMNOM tOpUaMYeckas
OTBETCTBEHHOCTb MOXET OblTb BO3/10XXKEHA Ha NMLO NLb B TOM Clly4ae, €C/ivi OHO BUHOBHO B
HapylweHnn TpeboBaHWn NPaBOBON HOPMbI. BrHa cnyXunT BeoylWwMM HavyanoM, onpenensowumm
OCHOBaHUSI IOPMANYECKON OTBETCTBEHHOCTU. [py OTCYTCTBMM BUHBI B A€AHUN nuua K
nocnegHemy He MoryT BbiTb NPYMEHEHbBI MEPbI OPUANYECKOA OTBETCTBEHHOCTY;

* 3aKOHHOCTb — cucTema TpeboBaHuin 0bwecTsa 1 rocynapcTea, COCToswWwas B TOYHOM
peanusauny HoOpM npaea BCEMU N MOBCEMECTHO. OTOT NPUHLMUMN Halen CBOe OTPaXeHMe B Y.
1 n2crt. 15 KoHcTutyummn: «KoHctutyumnsa Poccuinickon denepaLumm UMeeT BbICLLYHO
IOPUANYECKYIO CUNY, NPSAMOE OENCTBME U MPUMEHSETCS Ha BCen Tepputopmm Poccuinckon
®depepaunn. 3aKoHbl U MHbIE MPaBOBbIE akThl, MpUHUMaeMble B Poccuiickon denepaumnu, He
LONMXHbl npoTuBopedntb KoHcTutyumm Poccuiickon ®egepaunn. 2. OpraHsbl
rocyfnapCTBEHHOWN BlaCTU, opraHbl MECTHOro camoynpasfieHNs, OONXKHOCTHbIE Nnua,
rpaxnaHe n nx obbeanHeHns obsizaHbl cobnopatb KoHcTutyumo Poceniickoin depepauum un
3aKOHblI»;

* coyeTaHve ybexXaeHust U NpUHy X AeHNs1 — YHUBepCcanbHble METOAbl COLMAnbHOro
ynpaBneHusi, KOTOpble CBOWCTBEHHbI Pa3NNyHbIM perynsatopam, ocobeHHo npay. K OCHOBHbIM
hopmam ybexx ieHNst 0OTHOCATCS: MpaBoBoCNUTaTeNnbHas paborta, obcyxaeHve
3aKOHOMPOEeKToB, 060CHOBaHME B Npeambynax HopMaTMBHbLIX aKTOB Liefei 1 3apay ux
MPUHSATUSI.

OcobEeHHOCTN MPUHY X AEHNS:

a) 6onee XecTkuih MeTol BO3AENCTBMS NpaBa Ha Cy6bekToB;
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6) SABNSAETCA BTOPOCTENEHHbIM MPUMEHSAEMbIM METOOOM;

B) ocyllecTBnsieTcsi B 0coboi npoLeccyanbHol oopMe, YCTaHOBNEHHOMN B MPaBeE;

F) BbICTynaeT Kak cpenctBo UcnpasneHns n nepesocnntaHns, 1.e. BK/IIOYAET B cebs YyepThbl
y6e>K11eH|/|9| I'IpaBOHaDYLUI/ITeﬂeVI n opyrmnx 4neHos obuwectBa B HE0HXOAMMOCTU BbIMNOTHEHUS
npaBOBbIX I'IpG,D,I'II/IC&HI/IVI. ["naBHas 3apgadva 3akoHogaTens — yCTaHOBUTb OoNTManbHOEe
co4HeTaHne Mep NpuHyXxXageHusa n y6e>|<,ueH|/|9| B rpase.

Ecnu npvHumnbl xapakTepusyoT Hanbonee CylecTBEHHblE Y4epTbl HECKOMbKUX OTpacnel
npaea, TO UX OTHOCAT K MexXoTpacneBbiM. Cpean HUX BblOENSIOT MPUHLUMN HEOTBPATUMOCTU
OTBETCTBEHHOCTW, MPUHLIMMN COCTS3aTENbHOCTM U FNACHOCTU CyLONpoun3BoAcTBa U T.4. B 10
Xe BpeMs Ha POACTBEHHbIE (CMEXHble) OTPac/u NpaBa B MOMHOV MEpPe PacrnpoCTPaHsItoTCs U
o6wme npaBoBble NPUHUMMLI. OHU NPOSBASIOTCS OTAENbHO B KaX A0 0Tpacnu 1
VHTErprpyloTCs B MEXOTPACEBbBIE MPUHLMMbI.

MpuUHUMNbI, OeACTBYOWME B paMkax TONbKO OOHOWM oTpacnv npaea, HasbiBaloTCs
oTpacnesbiMn. K HUM OTHOCSATCS: B rpaXk AaHCKOM NpaBe — MPUHLMN PaBEHCTBA CTOPOH B
MMYLECTBEHHbIX OTHOWEHWSX; B YTONIOBHOM NpaBe — Npe3yMnumnst HEBMHOBHOCTM; B TPY.4OBOM
npase — NpuHUMN cBoboabl TPyAA, MPUHLIMN MaTEPUANIbHON 3aMHTEPECOBAHHOCTH
paboTHMKOB B pe3ynbTaTax CBOero Tpyaa; B 3eMelbHOM npaBe — MPUHLMN LENEBOro
XxapakTepa MCnonb30BaHWsA 3EMN U T.M.

MpUHUMNbLI NpaBa y4acTBYIOT B PErYIMPOBaHNM OOWECTBEHHbIX OTHOLWEHWUIA, Tak Kak OHU He
TO/IbKO ONpenenstoT obwme HanpasieHNs NPaBOBOr0 BO3OENCTBUS, HO U MOTYT ObiTb
NONOXeHbl B 000CHOBAHNE PELIEHUS MO KOHKPETHOMY KOPMAMYECKOMY Aeny (HanpuMmep, npu
aHanoruv npasa).
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17.3. ®yHKUUN NpaBa

B noHMMaHnn goyHKLMIA NpaBa B OPUANYECKOW NUTepaType HeT eamHoobpasuns u
eanHoaYyWmS.

Mo MHEHWIO OOHMX YYEHbIX, (PYHKLMM NpaBa eCTb peanu3aums ero coumanbHOro Ha3HavyeHus,
KOTOpOe cknaapiBaeTcst U3 noTpebHocTel 0bwecTBEHHOro passnTus. [dpyrue nonaratoT, 4TO
OYHKUUM NpaBa— 3TO rNaBHble HaNpaB/ieHUs NPaBOBOro BO3AENCTBUS HA OOLWECTBEHHbIE
OTHOLWEHWS, T.€. POPMbI, CNOCOBbLI, NYTY BAUSIHUS NpaBa Ha 0OLWEeCTBEHHbIE *OTHOLWEHMSI.

OnHako 60NbLWMHCTBO OTEYECTBEHHbIX CreunanncToB CUMTAIOT, YTO MOHATUE «(PYHKLMN
npasa» OOJIXKHO OXBaTbIiBATb oba aTux acnekTa — u counanbHoe Ha3Ha4vyeHue npasa, 1
BbiTEKAKOLWMEe N3 3aTOro Ha3Ha4yeHus CI'IOCO6bI, nyTn BO34ENCTBUSA npasa Ha 0bLecTBEeHHble
OTHOWEHNA.

Taknm o6pa30M, NOHATNE «PYHKUMWN NpaBa» BKNKOYaET B cebsi OCHOBHblE HarnpaBneHu4
BO34ENCTBUSA npasa Ha 0bLIecTBEeHHble OTHOLWEHnA, KOTopble npepnonpenensatoTcs
coumnanbHbIM HaA3HaA4YeHNEM npasa B XU3HN obuwecTBa.

CoOTBETCTBEHHO 3TOMY MOXHO OTMETUTb Cleayowme 0CoBEeHHOCTN (OYHKLMK M-paBsa:

* (OYHKLMN NpaBa Npoun3BOAHbI OT Ero CyLWHOCTN 1 00YCNOBMBAIOTCA Ha3HaAYeHMEM Npasa B
obuwecTtBe. PYHKLMN — 3TO «CBEYEHME» CYWHOCTM NpaBa B 0OLWECTBEHHbIX OTHOLWEHUSIX;
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* (PYHKUUN NpaBa — Takne HanpaB/ieHNsl ero BO3OENCTBUS HA 0OWEeCTBEHHbIE OTHOLWEHUS,
NOTPEebHOCTb B peannsaumm KOTopbix NopoxaaeT HeobXoOMMOCTb CywecTBOBaHMS NpaBa kak
coumnanbHOro SIBNEeHUS;

* (pyHKUMM BbipaxXaroT rnaBHble YepTbl NpaBa v HanpaB/ieHbl HA OCYLLECTB/IEHNE KOPEHHbIX
3adad, CTodwunx nepen npasoMm Ha 0aHHOM 3Tane pa3BnTus 06LI.I,eCTBa;

* (byHKUMN NpaBa NpencTaBnsoT HanpaBeHUs ero akTMBHOro LOENCTBuUS,
yrnopsiAo4MBatoWero onpeaeneHHbli Bua 06WecTBeHHbIX OTHOWEHWA. [103TOMY OOHMM 13
BaXXHEMWNX Npn3HakoB PyHKLMN NpaBa sSBNSeTCs ee ANHaAMN3M, ABUXEHNE, OEACTBME;

* MOCTOSIHCTBO KaK HEOOXOAUMbIV NPU3HAK PYHKLMK XapaKkTepnayeT HEemnpepbiBHOCTb,
ONMNTEeNbHOCTb ee OencTBUS.

dyHKLMKN NpaBa paccMaTpuBalOTCS B pasHbix acnekTax. Tak Kak MpaBo Hepa3pbiBHO CBA3AHO
C rocyapCTBOM, TO €ro (oyHKLUM BO MHOTOM COBMNaZaloT C (PyHKLUMSAMU FrOCyAapCTBEHHOW
Bnactu. Bce ocHOBHbIE HanpaBneHNs AesTENbHOCTM rocy4apcTBa OCYLECTBASIOTCS B
NpaBoBbIX DOPMaXx, HA OCHOBE 3aKOHOAATE bHbIX akTOB, KOTOPbIE ONPEAENIOT XapakTep u
cogepxaHue aTon aesitenbHocTh. C 04HOM CTOPOHbI, MOXHO BblAENNTb 3KOHOMUYECKYIHO,
couManbHyto, 9KONOrMYECKYIO 1 ApYyrne oyHKLUUM npaea, YT0 COOTBETCTBYET MAEHTUYHBIM
yHKUMsiM rocynapctea. C opyroi CTOPOHbI, N0 cybbekTaM rocynapCTBEHHON BNAaCT MOXHO
pasnuyatb 3aKOHOAATENbHYIO, UICMONMHUTENBHYIO U CyanebHyio oyHKUMM Npasa.

CDyHKLI,I/II/I npaea NpUHATO Noapa3neniatb Ha Buabl U B 3aBUCUMOCTU OT TOro, Kakne OCHOBHbIE
3anaydyn OHWM peuwatoT. |_|pVI OaHHON Knaccudgukaumn BblOeNaTCa Takune HanpasieHus
npasoBOro BO3LENCTBUSA, KOTOpble BbipaxarT crneunguky npasa Kak perynaropa
06LecTBEeHHbIX OTHOWEHWI, ero ropungnyeckoe 3Ha4yeHne nng aTux OTHOWEHWIA.

KnaccudpuumpoBatb OyHKLMM NpaBa MOXHO M MO APYTrMM OCHOBAHUSIM.

B ocHoBe oudbdepeHumnaumm pyHKUWIA npaea nexar ABe rpynnbl KpUTepues:
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* BHELLIHME;

* BHYTPEHHME.

BHewHre doyHKUMM NpaBa HaxoOaTcs Kak Obl 3a Npefenamn camoro npasa U xapakTepusytoT
NpaBo Kak coumnanbHbiii perynstop. K BHEWHMM OyHKLMSIM MpaBa OTHOCST obliecounanbHblie.
Cpeon HUX BblOENnsioT:

* MONNTNYECKYIO (MPaBO B CBOMX HOPMaxX 3akpennsieT NoNMTMYeckuii cTpoii oblecTsa,
MeXaHn3M OYHKLIMOHUPOBAHWS FOCYAaPCTB, PErnaMeHTupyeT MNoMTMYECKNE OTHOLWEHWS,
perynupyeTt OesiTeNbHOCTb Cy6'beKTOB NMOMUTUYECKOA CUCTEMBI 1 NP.);

* 3KOHOMMYECKYIO (NpaBo, yCcTaHaBNMBas «mnpaBuna Urpbl» B 3KOHOMUYECKOI cdhepe,
yrnopsioo4nMBaeT NPoOM3BOACTBEHHbIE OTHOLWEHWS, 3aKpennseT popMbl COBCTBEHHOCTN,
onpenensieT MexaHMaMm pacnpeneneHus obuecTseHHoro boratctea u T1.M.);

* BOCNUTaTENbHYIO (NPaBo, OTpaxas onpeneneHHyo naeonoruo, okasblBaeT cneumdumnyeckoe
nefarornyeckoe Bo34encTBme Ha nu, (opMrMpyeT y CyObeKTOB MOTMBbI MPaBOMEPHOTO
noBeaeHns);

* KYNbTYPHO-NCTOPUYECKYIO (NMPaBO akKyMyMpyeT OYXOBHbIE LIEHHOCTU 1 LOCTUXEHUS
MUPOBOI KyNbTypbl);

* OYHKLMIO COLMANbHOro KOHTPONS (CTUMYNMPYET onpeLeneHHoe MOBEAEHNE U B TO Xe
BPEMS OrpaHMyYMBaET HeXxenaTenbHble C TOYKM 3peHns oblecTsa MoBeneHve 1 OeCTBIS,
T.€. yAEPXMBAET OT COBEPLLEHNSI HEMPABOMEPHbIX AEACTBUIA);

* MHCPOPMALIMOHHO-PErY INPYIOLWYIO (MHAPOPMUPYET O BO3MOXHOCTSIX TOFO MW MHOFO
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counanbHO 3HA4YMMOro noeeneHmnsa n CI'IOCO6CTByeT coumnanbHO NONe3HoOMy noseueHvuo);

* KOMMYHVKaTUBHYO (NpaBo, 6yay4n MHGPOPMALMOHHON CUCTEMOM, BbICTYNaeT crnocobom
CBSA3U MeX Iy CyObEKTOM U 06 BEKTOM ynpaBneHus).

BHyTpeHHME dyHKLMM NpaBa — 3TO CNOCO6bI OPUANYECKOrO BO3AENCTBMS HA NOBEAEHME
noaen n obecTBeHHble OTHOLWEHUS, KOTOPbIE NeXaT B paMkax camoro npasa. OHu
onpenensioT cneumanbHoO-IopuanYeckne yHKLMN npasa.

Cpenv HMX BbIOENSOT ABe (PYHKLUM NpaBa: PErynsiTUBHYIO U OXPaHUTENbHYHO.

PerynsitTuBHas coyHKUMUS ynopsinoymnBaeT 06WeCcTBEHHbIE OTHOWEHMS U HanpaBfieHa Ha
yCTaHOB/IEHWNE NpaBuUs NoBeAEHUs Noael NoO3MTUBHOMO CBOMCTBA, HE CBSA3aHHbIX C
npaBoHapyweHusimni. B cBolo oyepeab oHa NoapasfensieTcs Ha AMHAMUYECKY0 PErynsTUBHYIO
pyHKUMI0, obecrneymnBaloLlyto ak TMBHOE NOBEAEHME NI0AEN, NCNOb30BaHNe Cy6beK TUBHbIX
npae (n3bupaTtenbHoe Npaso, NpaBo obpalweHns B cyn U Ap.) Ninbo MCNONHEHME NO3UTUBHBIX
ob6s3aHHOCTEN (ynnaTa Hanoros, UCNOMHEHWE BOMHCKOMO A0/ra 1 Ap.), U CTaTUYeckyto
OyHKLMIO, 3aKpennsoLyo 06WeCcTBEHHbIE CBS3M 1 NOPSAKM (YCTAHOBNEHNE paBHOMpPaBUS
rpaxpnaH nepen 3akoHOM W CyLOM, 3aKpeneHne npasa Co6CTBEHHOCTA 1 T.0.).

OxpaHuTenbHas PyHKUNS HanpaeneHa Ha 60pbby 1 BbITECHEHWE BPELHbIX U ONaCHbIX 4Nst
oblecTBa BapuaHTOB NOBELEHNS, OXPaHy M 3aWUTy OT HapYLEHWUA NPaB IMYHOCTU 1N APYrMX
cybbekToB nNpaBa, obecrneyeHne oxpaHbl 3aKOHHOCTM B CTpaHe (npodhunakTuka u
paccnenoBaHue NpaBoHapyLWeHWin, pa3brnpaTenbCTBO AEN O NPABOHAPYLWEHUSAX, NPUMEHEHWE
Mep YronioBHOM, aAMUHUCTPATVBHOM U OPYrvX BUAOB OPUAMYECKON OTBETCTBEHHOCTM).

B topuanyeckoii nutepatype BblAENSIOT TaKXXe HEOCHOBHbIE COBCTBEHHO opuaMYeckme
OYHKLMUN: KOMNEHCALMOHHYIO, OFPaHNYMNTENBbHYIO U1 BOCCTAHOBUTENbBHY!IO.

KoMneHcaumnoHHas oyHKUMS COCTOUT B KOMMNeHcauun yuepba nnm spena, npUHnNHEHHOr o
HEe3aKOHHbIMW AENCTBUSIMU FOCYAAaPCTBEHHbIX OPraHoB, AOMKHOCTHBIX NIUL, APYTUX JIALL.
JaHHas pyHKLMS Npucywa rpax.naHcKoMy, TpyAOBOMY, OTHacTU YronoBHOMY MpaBy
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(Hanpumep, onnarta BbliHY>XAEHHOro NPOryna npu BOCCTaHOBNEHUN Ha paboTe HE3aKOHHO
YBOJIEHHOr0, BO3MELLEHNE MOPaNbHOro Bpeaa).

3apaya orpaHuynTenbHoOm PYHKLMM — OrpaHnYeHne HeKoTopblX OEeWCTBUI Nuu,
ylwemnswowmx npaea apyrux. Mpasa n ceoboapl 4enoseka MoryT 6biTb OrpaHU4yeHbl 3aKOHOM B
NHTepecax 3alunTbl OCHOB KOHCTUTYLIMOHHOIO CTPOS, HPaBCTBEHHOCTW, 340POBbS, Npas U
3aKOHHbIX UHTEPECOB OPYrux nuu, obecneyeHnss 060POHbI CTpaHbl 1 6e30nacHOCTU
rocypapcTtea. He nonyckaeTcs nponaraHga coumanbHOW, pacoBon, HaUMOHANbHOM U
penurnosHon spaxgpl (ct. 29, 55 KoHcTutyuum).

BocctaHoBMTENbHAS (DYHKLMS HAaMpaB/ieHa Ha BOCCTAHOBIEHNE HapPYLIEHHOro Npasa,
MPe>XXHEero NPaBoBOro NON0XeEHUs, BO3BPAT HE3AKOHHO 0TOOPAHHOIr0 MMYLECTBA,
BOCCTaHOB/NEHWe Ha paboTe u T.4. BoccTaHoBUTENbHASA (PYHKLUMS TECHO CBSi3aHa C
KOMMEHCaLMOHHOM, MOCKOJIbKY BOCCTAHOBNIEHNE HAPYLWEHHOro npasa BevyeT U KOMMEHCaLMIo
noTepb nuua.

KOHTpOﬂ bHbie BOMNMPOChHI

1. KakoBbl coOCcTaBHble 31EMEHTLI OnpeaeneHusl npasa?

2. YTto Takoe dpyHKums npasa?

3. Kakosbl NPUHUUMbI NpaBa: ero noHATnA, BUObI?
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